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I. STATEMENT

1. This Docket was initiated by the filing of the subject Application by Union Pacific Railroad Company (UPRR) on April 13, 2010.  The Application seeks Commission authority to complete a modification to the at-grade crossing of Lowell Boulevard and UPRR and BNSF Railway Company (BNSF) track in Adams County, Colorado (the Project).

2. On April 22, 2010, the Commission issued a Notice of Application to all interested parties identified by UPRR, including adjacent property owners, pursuant to § 40-6-108(2), C.R.S.

3. On April 27, 2010, UPRR filed a Motion to Amend Application to correct an omission identified in a deficiency letter issued by the Commission on April 23, 2010.

4. On May 3, 2010, UPRR filed a Motion for Second Amendment to Application to correct information that was included in the first Motion to Amend.

5. On May 13, 2010, Adams County filed a Notice of Intervention and Entry of Appearance.  Adams County did not oppose the Application, but listed numerous unresolved concerns regarding the Project.

6. On May 21, 2010, the Regional Transportation District (RTD) filed an Entry of Appearance and Notice of Intervention.  RTD did not oppose or contest the Application so long as the Motion for Second Amendment to Application was granted.

7. On May 24, 2010, BNSF filed an Entry of Appearance and Notice of Intervention.  BNSF did not oppose or contest the Application.

8. On May 24, 2010, Eddie A. and Carol H. Bohn (the Bohns) filed a Notice of Intervention as a Matter of Right and Entry of Appearance through counsel.  The Bohns expressed concerns regarding access during construction and also regarding the potential impact of the Project improvements.

9. On June 8, 2010, the Commission deemed the Application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.  The Commission also granted the First and Second Motions to Amend Application filed by UPRR.

10. On June 9, 2010, Intervenor Adams County filed a Motion to Withdraw Intervention.  The withdrawal of Adams County was approved in Decision No. R10-0652-I issued on June 25, 2010.

11. On June 29, 2010, the Bohns filed and served a Motion to Withdraw Intervention on the basis that their concerns had been resolved in discussions with counsel for UPRR.

12. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

II. Discussion and Conclusions

A. The Bohns’ Motion to Dismiss Intervention

13. The Motion to Dismiss Intervention filed and served by counsel for the Bohns will be treated identically to the earlier motion filed by Adams County.  The Motion states good cause for dismissal in the absence of unfair prejudice to any other party.

14. The time for response to the Bohns’ motion has passed and no party has filed any such document with the Commission.  Therefore, the ALJ finds that the other intervenors will suffer no prejudice if the Bohns’ motion is granted.  In addition, because the granting of the Bohns’ motion would leave the Application unopposed, and it is the product of successful discussions between counsel for the Bohns and counsel for UPRR, there is no basis for finding any prejudice to UPRR.

15. The Bohns’ Motion to Dismiss Intervention will be granted.

B. Consideration of Amended Application

16. Since the Application as amended is now unopposed, the matter will be considered pursuant to the Commission’s modified procedure, § 40-6-109(5), C.R.S., and the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1403.

17. Pursuant to § 40-4-106(1), C.R.S., the Commission is empowered to require public utilities to maintain and operate their facilities in such a manner as to promote and safeguard the health and safety of their employees, passengers, customers, and the public.  More specifically, the Commission is charged with determining, ordering, and prescribing the just and reasonable manner in which the tracks or other facilities or any railway corporation may be constructed across any public highway.  § 40-4-106(2)(a), C.R.S.  Such determination includes consideration of the particular point of crossing, the terms and conditions of installation and construction of the crossing, as well as the warning, signaling, or other safety appliances to be required in order to prevent accidents.  Id.
18. As the proponent of a Commission order approving the Project, Applicant UPRR has the burden of establishing that the Project will, indeed, promote and safeguard public safety, 4 CCR 723-1-1500.

19. The location of the Project is described as the crossing of Lowell Boulevard and tracks of UPRR at mile post 5.28 on the Moffat Tunnel Subdivision (US DOT #25381K) and the tracks of BNSF on the Golden Subdivision (US DOT #094492S), Adams County, Colorado.  UPRR proposes to add a third track to the existing two-track, at-grade crossing.

20. The Application is supplemented by the Affidavit of Ms. Kelly Abaray, Manager of Industry and Public Projects for UPRR.  Ms. Abaray establishes that the factual content of the Application and its attachments is true.

21. The Application is supplemented by the following exhibits:

a) A general map of the area;

b) A preliminary Engineering Design and Construction plan set consisting of 28 total sheets;

c) A preliminary cost estimate;

d) DOT Description and Classification of crossing;

e) UPRR Timetable for Moffat Subdivision;

f) A plan and profile sheet for Lowell Blvd. crossing;

g) A list of affected utility providers;

h) A list of adjacent property owners.

22. Currently, UPRR and BNSF operate one main-line track each at the crossing location.  UPRR’s timetable speed is 65 miles per hour for passenger traffic and 45 miles per hour for freight.  BNSF’s timetable speed is 20 miles per hour.

23. The new UPRR track will have the same timetable speeds as the existing UPRR track.

24. UPRR operates 14 trains per day on average in the area of the crossing.  BNSF’s average volume is between two and four trains per day.

25. Average daily traffic volume on Lowell Boulevard at the crossing is estimated at 5,750 vehicles.

26. The new third track will parallel the existing main line tracks.  The purpose of the project is to improve fluidity of UPRR traffic through the area in preparation for a future expansion of RTD’s “Gold Line” in 2014.   

27. Pursuant to an agreement between UPRR and BNSF, UPRR has responsibility for control and maintenance of warning devices at the crossing.  Currently, there are flashing lights with gates and bells at this location.

28. The proposed crossing warning device improvements will consist of new flashing light signals, automatic gate arms, control cabin, and circuitry with constant warning time technology.  Design and installation will be in accordance with American Railway Engineering and Maintenance of Way Association standards as well as the Manual of Uniform Traffic Control and Devices for Streets and Highways, and Commission Rules.  UPRR will continue to have responsibility for control and maintenance of the crossing appurtenances.

29. There is no evidence in the record of an adverse accident history at this location.

30. UPRR will proceed with construction only after all applicable permits and approvals are in place.  UPRR will have responsibility for overall supervision of construction, including compliance with plans and specifications, and construction zone traffic control.  UPRR will be required to inform the Commission in writing that the crossing work is complete and operational within ten days of completion.  Based on the dates provided by UPRR, the Commission will expect this letter sometime around December 31, 2010.  However, the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.  

31. UPRR shall also be required to file a copy of the crossing inventory form to show the updated information for this crossing.  The Commission will expect this information to be filed with completion of the crossing work around December 31, 2010. 

32. Roadway improvements on the approaches to the crossing will continue to be maintained by authority of Adams County.  As noted above, Adams County withdrew its intervention in this Docket after the Commission’s approval of the amendments to the Application.

33. The ALJ has consulted with Ms. Pamela Fischhaber, P.E., of the Commission’s Advisory Staff regarding the content of the Application.  Ms. Fischhaber confirms that the basic alignment and geometry of the crossing will not change materially as a result of the Project.  A grade-separated crossing at this location is not practicable due to the comparatively low traffic volumes on Lowell Boulevard.  As proposed, the Project will feature new crossing warning devices that meet or exceed design requirements for such locations.  Ms. Fischhaber recommends approval of the Application.  For these reasons, the ALJ finds that the Project will not result in a degradation of safety as compared to the current configuration.  

34. The design of the Project as described in the amended Application is just and reasonable and promotes the health and safety of railroad employees, passengers, customers, and the public, including those using Lowell Boulevard.  Accordingly, the Application will be approved.

III. ORDER

A. The Commission Orders That:  

1. The Motion to Withdraw Intervention filed by intervenors Eddie A. and Carol H. Bohn is granted.

2. The Application, as amended pursuant to Decision No. C10-0553 is approved.

3. Union Pacific Railroad Company (UPRR) shall maintain its track, rails, ties, appurtenances, crossing surfaces, and active warning equipment at its expense pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(a).

4. Adams County shall maintain the roadway approaches up to the end of tie, pavement markings, and advance warning signs at the crossing at its expense pursuant to Rule 4 CCR 723-7-7211(c).

5. UPRR shall inform the Commission in writing that the crossing work is complete and operational within ten days of completion.  The Commission will expect this letter sometime around December 31, 2010.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

6. UPRR shall file a copy of the crossing inventory form for the updated crossing at the same time it makes the filing required in Ordering Paragraph No. 5.

7. The docket is now closed and all scheduled proceedings are vacated.

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

9. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

 
a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

 
b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
______________________________

Administrative Law Judge










�  In all subsequent references, “the Application” means the form of UPRR’s application including the two amendments approved by the Commission.
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