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I. statement

1. On July 12, 2010, Staff of the Commission (Staff), filed a Motion to Compel Discovery, Request for Shortened Response Time and for Modification to the Procedural Schedule (Motion) in the captioned consolidated proceeding.

2. By Decision No. R10-0722-I, response time to the Motion was shortened to July 19, 2010.  No response was filed.

3. Respondent Reyad Derani, doing business as Southwest Limousine Company’s (Respondent) failure to file a response will be deemed a confession of the motion.  Rule 1400, 4 Code of Colorado Regulations (CCR) 723-1.

4. By Decision No. R10-0781-I, Staff’s motion to compel was granted and Respondent was compelled to respond to PUC 1-9 through PUC 1-12 in Staff’s First Set of Data Requests to Reyad Derani and Southwest Limousine (Data Requests) on or before August 2, 2010.

5. On August 17, 2010, the titled Response to Order to Compel was filed.  Although titled in reference to the order compelling the discovery, the opening paragraph of the pleading states a response to the motion to compel.  Such response admits that responsive information to the discovery requests has not been provided.  Counsel for Respondent anticipated that Mr. Derani will be released on work release status so that he would be able to assist counsel in providing the additional information requested.  Finally, the concluding paragraph of the pleading states an intention to respond to the motion and order to compel.  No request for relief is stated in the response.

6. On August 24, 2010, the Motion to Dismiss Response and/or for Clarification of Decision R10-0781-I in Light of Respondent’s Filing of Response to Order to Compel, and Request for Shortened Response Time was filed by Staff.  Staff states that no response was received regarding the order compelling discovery, other than that filed with the Commission.  Among other statement and arguments, Staff requests that any evidence whether oral or written, that is additional to, responsive to, and/or contrary to the Original Data Requests be deemed inadmissible at hearing because the time for providing any additional information or evidence in responses to the Original Data Requests, as well as any information or evidence as responses to the Order to Compel has passed.

7. No response to the Motion to Dismiss Response and/or for Clarification of Decision R10-0781-I in Light of Respondent’s Filing of Response to Order to Compel, and Request for Shortened Response Time was filed by Respondent.  Despite the request for shortened response time now being moot, no response otherwise has been filed.

8. Despite the efforts of counsel, it is found that Respondent has not provided responsive information necessary to comply with Decision No. R10-0781-I.

9. The Commission's Rules of Practice and Procedure provide:  “Where not otherwise inconsistent with Title 40 or these rules, the Commission, a hearing commissioner, or an administrative law judge (ALJ) may seek guidance from or employ the Colorado Rules of Civil Procedure.”  Rule 1001 of the Rules of Practice and Procedure, 4 CCR 723-1.

10. A motion to compel discovery is provided for in the Colorado Rules of Civil Procedure (C.R.C.P.) and is not otherwise provided for in Title 40 or the Rules of Practice and Procedure, 4 CCR 723-1.  In accordance therewith, Staff requested, and was granted, an order compelling Respondent to comply with specific discovery requests.  

11. It is found that Respondent has failed to comply with Decision No. R10-0781-I.  

12. Rule 37(c) C.R.C.P. provides that on motion after an opportunity to be heard, the Commission “may impose other appropriate sanctions, which … may include any of the actions authorized pursuant to subsections (b)(2)(A), (b)(2)(B), and (b)(2)(C) of this Rule.”  Specifically, Rule 37(b)(2)(B) allows for an order refusing to allow the disobedient party to support or oppose designated claims or defenses, or prohibiting him from introducing designated matters in evidence.  Rule 37(b)(A) allows for an order that facts shall be taken to be established for the purposes of the action in accordance with the claim of the party obtaining the order.

13. In the original discovery, Staff did not identify or specify the specific authority for discovery requests PUC 1-9 through 1-12.  Reviewing the same, the undersigned finds the requests for production of documents propounded pursuant to Rule 34, C.R.C.P.

14. In PUC 1-9, Staff requested production of a copy of the charter orders or any other documentation showing the brokering or chartering by another for Trip # 1000426, for Celina Ramirez, for October 10, 2009.  

15. Respondent failed to provide such charter order or any other documentation showing the brokering or chartering by another for Trip # 1000426.  As sanction for failure to comply with discovery requirements and Decision No. R10-0781-I, it shall conclusively be determined that no such documents exist within the possession, custody, or control of Respondent.

16. In PUC 1-10, Staff requested production of a copy of the charter orders for Trip # 1000427, or any other documentation showing the brokering or chartering by another for Celina Ramirez, for October 10, 2009.

17. Respondent failed to provide a copy of the charter orders for Trip # 1000427, or any other documentation showing the brokering or chartering by another for Celina Ramirez, for October 10, 2009.  As sanction for failure to comply with discovery requirements and Decision No. R10-0781-I, it shall conclusively be determined that no such documents exist within the possession, custody, or control of Respondent.

18. In PUC 1-11, Staff requested production of copies of any and all contracts, agreements, or any other documentation related to the limousine services provided for Celina Ramirez on October 10, 2009 by Respondent or pursuant to any other brokerage, charter, or other contractual arrangements with any other entity, including but not limited to, other person(s), company(s), agency(s), and/or independent contractor(s).

19. Respondent failed to provide a copy of any and all contracts, agreements, or any other documentation related to the limousine services provided for Celina Ramirez on October 10, 2009 by Respondent or pursuant to any other brokerage, charter, or other contractual arrangements with any other entity, including but not limited to, other person(s), company(s), agency(s), and/or independent contractor(s).  As sanction for failure to comply with discovery requirements and Decision No. R10-0781-I, it shall conclusively be determined that no such documents exist within the possession, custody, or control of Respondent.

20. In PUC 1-12 Staff requested production of copies of all canceled checks, credit card receipts, or other documentation showing the entity(s) listed in PUC 1-11 were paid for their services.

21. Respondent failed to provide copies of all canceled checks, credit card receipts, or other documentation showing the entity(s) listed in PUC 1-11 were paid for their services.  As sanction for failure to comply with discovery requirements and Decision No. R10-0781-I, it shall conclusively be determined that Respondent was paid for such services.

22. Any other arguments presented by Staff have been considered and rejected.

II. order

A. It Is Ordered That:

1. As sanction for Reyad Derani, doing business as Southwest Limousine Company (Respondent) having failed to comply with discovery obligations under the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, and Decision No. R10-0781-I, matters are conclusively presumed as provided in the discussion above.

2. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge
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