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I. statement

1. On March 2, 2010, Public Service Company of Colorado (Public Service or Company) filed an application with the Commission seeking approval of its proposed regulatory treatment of the margins it realized from the sale of sulfur dioxide (SO2) allowances (Application).  Public Service seeks approval for retention of 15 percent of the retail jurisdictional share of the net margins earned from the sale of non-Air Quality Improvement Rider (AQIR) SO2 allowances in 2009.  According to Public Service, retail customers would be credited through the Electric Commodity Adjustment (ECA) with 85 percent of the retail jurisdictional share of the net margins from the sale of non-AQIR SO2 allowances and 100 percent of the retail jurisdictional share of the net margins from the sale of AQIR-related SO2 allowances.  Public Service would retain $101,175 and would return $1,036,120 to its customers through the ECA.  Included with the Application is the Company’s Annual SO2 Allowance Sales Margin Report and accompanying exhibits.  

2. On April 5, 2010, the Colorado Office of Consumer Counsel (OCC) filed its Notice of Intervention of Right and Entry of Appearance.  The OCC noted that it has been an active party in SO2 issues and intends to participate in this proceeding should the matter be set for hearing.

3. On April 14, 2010, Trial Staff of the Commission (Staff) filed its Notice of Intervention as of Right, Entry of Appearance and Request for Hearing.  Staff stated that it would participate in this proceeding and requested a hearing on Public Service’s Application.  Among the issues Staff intended to address include the reasonableness and fairness of the sale of SO2 allowances with regard to ratepayer and Company shareholder benefit, as well as any other issues it determined were relevant after further consideration.  

4. On April 20, 2010, at its regular Weekly Meeting, the Commission deemed the Application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.

5. A pre-hearing conference in this matter was scheduled for Thursday, June 10, 2010.  A procedural schedule was adopted that set an evidentiary hearing for September 2, 2010.  In addition, because there was some dispute as to the scope of the proceeding, the parties were ordered to file briefs in order to determine the scope of the Application.

6. After reviewing the filed briefs, the ALJ issued Interim Order No. R10-0752-I, which defined the scope of the proceedings.  Based on the arguments contained in the briefs, along with consideration of the findings in Decision Nos. C09-0700 and R09-0386, it was found that the issue of the appropriateness of the classification of allowances from AQIR facilities as non-AQIR allowances that stem from mandates that pre-date Public Service’s Voluntary Emission Reduction Plan was finally settled and not subject to re-litigation in this proceeding.  Likewise, the appropriateness of allocating SO2 allowances between AQIR and non-AQIR facilities on the basis of the actual source of the allowances as set out in Decision No. R09-0386 is also a settled issue not subject to re-litigation in this docket.

7. It was determined that Staff and OCC were free to raise any issue related to Public Service’s compliance with the information required to be filed by Decision No. C09-0700, as well as the Company’s compliance with the proper classification and allocation of SO2 allowances as provided in Decision No. R09-0386.

8. On July 29, 2010, Staff filed a Motion to Withdraw its Intervention.  Staff indicated that it conducted audit and discovery and completed its review of Public Service’s Annual SO2 Allowance Sales Margin Report and did not identify any issues it wished to pursue in the hearing process or otherwise in this proceeding.  As a result, Staff wished to withdraw its intervention.

9. On July 30, 2010, OCC filed a Motion to Withdraw and Request for Waiver of Response Time.  OCC indicated that upon further review of the documents in this proceeding, it had determined that it would not contest any issues, and, therefore, wished to withdraw its intervention in this proceeding.  

10. On August 19, 2010, Public Service filed a Motion for Approval of Uncontested Application, Motion to Withdraw Testimony and Motion to Vacate Hearing (Motion).  By its Motion, Public Service requests that since Staff and OCC, the only intervenors in this proceeding, have withdrawn from the matter, that it be allowed to withdraw its pre-filed direct testimony.  Public Service states that a large portion of that testimony addressed disputes it anticipated would arise during the course of the proceeding.  As these disputes have been resolved, Public Service asserts that there is no need to present its direct testimony.  Public Service maintains that the contents of its Application and the SO2 Trading Report provide the necessary information to determine the merits of the Application.

II. findings and conclusions

11. Since the Application as amended is now unopposed, the matter will be considered pursuant to the Commission’s modified procedure, § 40-6-109(5), C.R.S., and the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1403.

12. Regarding Public Service’s motion to withdraw its direct testimony, it is found that the direct testimony of Public Service witness Mr. Daniel S. Ahrens is not necessary for the undersigned ALJ to make a determination as to whether to grant the Company’s Application.  Therefore, good cause is found to grant Public Service’s motion to withdraw the direct testimony of Mr. Daniel S. Ahrens in this proceeding.

13. As indicated previously, Public Service seeks an order awarding it 15 percent of the retail jurisdictional share of the net margins from the sale of non-AQIR allowances in 2009, which would total $101,175.  The remainder of the retail jurisdictional share which is $1,036,120 would be returned to retail customers through Public Service’s ECA.  

14. Pursuant to Public Service’s annual SO2 Trading Report, it indicates that the Company sold 16,800 tons of SO2 allowances in 2009 at an effective price of $80.74/ton, which was above the average annual market price of $72.65 and above seven out of nine monthly averages, utilizing the Chicago Climate Futures Exchange market price data.
  According to Public Service, September and October of 2009 had higher monthly average prices of $84.05/ton and $83.37/ton, respectively.
  Based on this performance, Public Service requests that it be allowed to retain 15 percent of the retail jurisdictional share of the non-AQIR related SO2 margins obtained from trades that occurred in 2009.  Public Service notes that this is the same sharing percentage approved by the Commission for 2008 SO2 allowance margins in Docket No. 08A-274E.

15. In Decision No. C09-0700, the Commission stated that it was ‘important to encourage Public Service to put forth its best efforts in realizing the best price for its excess SO2 allowances …”
  In order to encourage such behavior, the Commission determined that a “qualitative approach” through an annual review process was the best means to measure the Company’s performance.

16. As a result, Public Service was required to file on an annual basis, and by separate application, reports detailing the revenues it received from the sales of all excess SO2 allowances sold during the previous year.  Specifically, these reports were required to list the quantities and prices of SO2 allowances, dates of all trades; and to differentiate between AQIR and non-AQIR allowances.  Public Service was also to provide the average market price for SO2 allowances for each day any entity places a trade in the marketing during the applicable year.  The market average was to be weighted for the number of SO2 allowances which were sold at each price.  In addition, Public Service was to include the amounts and description of any SO2 allowance revenues not returned to the ratepayers such as brokerage fees, trading costs, administrative charges, and the amount of the incentive it was claiming.  The reports were also to include the balance of any unused SO2 allowances that could have been sold.

17. Most importantly, as related to this matter, the Commission indicated that it “reserves the right to change the incentive received by the Company based on its review of these [excess SO2 allowance] applications.”

18. The information contained in the Company’s SO2 Trading Report complies with the Commission’s directives in Decision No. C09-0700.  The only discrepancy lies with providing a weighted average for the market price for the number of SO2 allowances which were sold at each price.  As indicated supra, Public Service provided the daily high and low prices for SO2 allowances sold as provided by the Chicago Climate Futures Exchange, or the settled price when daily high and low prices were unavailable.  While not a weighted average, those prices nonetheless provide the Commission with a sense of the range of prices for SO2 allowances.

19. It is found that the Trading Report provides the required information as set out in ¶20 of Decision No. C09-0700.  However, with its motion to approve the uncontested Application and to withdraw its direct testimony, Public Service indicated that Staff noted an error contained in the Company’s Exhibit No. 2 to the SO2 Trading Report, which required Public Service to file a Revised Exhibit No. 2 to the report.  Public Service represents that Revised Exhibit No. 2 does not affect the margin sharing amounts set forth in its original Application.  Public Service’s SO2 Trading Report will be approved with the replacement of Exhibit No. 2 to the report with Revised Exhibit No. 2 filed on August 19, 2010.

20. Based on the data contained within the Company’s SO2 Trading Report, the ALJ finds it in the public interest to grant Public Service’s Application awarding it 15 percent of the retail jurisdictional share of the net margins from the sale of non-AQIR allowances in 2009 or $101,175.  Public Service shall return to its retail customers through the ECA, $1,036,120 which represents 85 percent of the retail jurisdictional share of non-AQIR net margins, as well as 100 percent of the retail jurisdictional share of AQIR-related net margins.  

21. The remainder of the procedural schedule including the evidentiary hearing scheduled in this matter is vacated.

22. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Motion of Public Service Company of Colorado (Public Service Company or Company) for Approval of Uncontested Application, Motion to Withdraw Testimony and Motion to Vacate Hearing is granted.

2. The Application of Public Service Company for Approval of Regulatory Treatment of Margins Earned from Sales of SO2 Allowances is granted.

3. Public Service Company shall receive 15 percent of the retail jurisdiction share of the net margins from the sale of non-Air Quality Improvement Rider allowances in 2009, which amounts to $101,175.

4. The remainder of the retail jurisdictional share of $1,036,120 shall be returned to Public Service Company’s retail customers through the Electric Commodity Adjustment mechanism.  

5. The direct testimony of Company witness Mr. Daniel S. Ahren is withdrawn.

6. Revised Exhibit No. 2 to Public Service Company’s SO2 Trading Report filed on August 19, 2010 is accepted and replaces original Exhibit No. 2.

7. The remainder of the procedural schedule in this matter including the evidentiary hearing is vacated.

8. The docket is now closed.

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

10. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge










� The data to determine market prices for SO2 credits were agreed to by Staff, the OCC, and Public Service.  The parties agreed that Public Service would provide the daily high and low SO2 allowance prices as provided by the Chicago Climate Futures Exchange, because there are no publicly available sources for the quantities traded at any given price in order to calculate a weighted price as contemplated by the Commission in Decision No. C09-0906.


� According to Public Service, when daily high and low prices were unavailable, it used the settled price.


� See, Decision No. C09-0700 at p. 17, ¶19.


� Id.


� Id. at p. 8, ¶21.
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