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I. statement  

On July 12, 2010, Complainant BNSF Railway Company (BNSF) filed and served its Formal Complaint.  The Complaint, as captioned, improperly identified Respondent Regional Transportation District (RTD) as the “Regional Transportation Authority.”  The caption as corrected above shall henceforth be the official caption in this Docket. The Complaint seeks an order from the Commission requiring Respondent RTD to create a corrective action plan for portions of RTD’s light rail system that parallel BNSF’s freight rail system with a horizontal 

1. separation of 50 feet or less.
  BNSF also requests that the Commission order RTD to include an intrusion detection system as part of any corrective action plan.  The allegations and prayer related to the adoption of a new corrective action plan for shared-corridor trackways shall be referenced herein as “Claim 1.”

2. On July 14, 2010, the Commission referred the matter to the undersigned Administrative Law Judge (ALJ) for disposition.

3. On July 16, 2010, the Commission provided Notice of the Complaint to RTD and served RTD with an Order to Satisfy or Answer the Complaint.  The Commission also provided Notice of the evidentiary hearing in this Docket scheduled for September 14, 2010.

4. On July 27, 2010, RDT filed and served a Motion to Dismiss Complaint (Motion) for failure to state a claim upon which relief can be granted.  In its Motion, RTD alleges that BNSF has not asserted the violation of any law or Commission Rule or order with respect to Claim 1.  RTD also challenged a statement in the Complaint regarding the implementation of a corrective action plan approved by the Commission
 regarding RTD’s southwest corridor light rail system.  RTD maintains that any claim regarding the extent of compliance with the referenced Commission order must also be dismissed for failure to state a claim.  For purposes of this Order, the allegations addressing implementation and compliance with regard to the Southwest Corridor Corrective Action Plan (SWCAP) will be referenced as “Claim 2.”

5. On July 27, 2010, BNSF filed and served its Response to the Motion (Response) pointing to language in Paragraph No. 9 of the Complaint as the basis for Claim 1.  BNSF also argues that such statements in the Complaint must be accepted as true for purposes of ruling on a motion to dismiss.  Lastly, BNSF asserts that Claim 2 must not be dismissed because the Complaint alleged violation of a Commission Order.

6. The ALJ reviewed the submissions of both parties and consulted the Commission’s advisory staff with regard to the subject matter of the Complaint and Motion.  No oral argument was conducted.  The ALJ now transmits his ruling on the Motion.

II. Discussion and Conclusions

A. Applicable Authorities

7. A motion to dismiss is permitted under the Commission’s Rules of Practice and Procedure for lack of subject matter jurisdiction or failure to state a claim upon which relief can be granted.  4 Code of Colorado Regulations (CCR) 723-1-1308(c).  A motion to dismiss in accordance with Rule 12 of the Colorado Rules of Civil Procedure is also permitted under 4 CCR 723-1-1400.

8. A rule 12(b)(5) motion to dismiss for failure to state a claim must accept all material allegations of the Complaint as true and draw all inferences in favor of the complainant.  Where subject matter jurisdiction is challenged under Rule 12(b)(1), the court is entitled to make findings of fact.  Medina v. State, 35 P.3d 443 (Colo. 2001); Schwindt v. Hershey Food Corp., 81 P.3d 1144 (Colo. App. 2003).  In the latter case, the court should only resolve disputed facts regarding jurisdiction after an evidentiary hearing.  Werth v. Heritage International Holdings, 70 P.3d 627 (Colo. App. 2003).  However, if the court accepts all of plaintiff’s assertions as true, then the issue may be determined as a matter of law, i.e., without a hearing.  Hansen v. Long, 166 P.3d 248 (Colo. App. 2007).

B. Motion to Dismiss Claim 1

9. At Paragraph No. 9 of the Complaint, BNSF alleges that the Commission has jurisdiction and authority over RTD’s design, construction, and maintenance of RTD track in a shared-use corridor where freight rail tracks are 50 feet or closer to the light rail.  BNSF further alleges that the failure to prepare a corrective action plan in response to a “recognized hazard” constitutes a failure to comply with Commission Rules.  This allegation correlates to the relief sought in the prayer at the end of the Complaint.

10. In the Motion at Paragraph No. 6, RTD characterizes this language in the Complaint as a “request that the [Commission] legislate with regard to RTD.”  RTD further maintains that because it can discern no allegation of a violation, it finds no connection to the relief sought in the “general prayer.”

11. The ALJ finds that RTD’s argument does not raise a genuine dispute of material fact.  The language of an alleged violation is present and therefore the issue of jurisdiction may be decided as a matter of law.  Mindful of the requirement to construe the language of the Complaint in favor of BNSF, the ALJ finds that:  (1) the language of Paragraph No. 9 does, in fact, allege a violation of law or a Commission Rule or order; and (2) the relief sought is logically connected to that allegation.  This determination, of course, constitutes no opinion or conclusion about the merits of the allegations of Claim 1 or the relief requested.

12. For the reasons stated above, the Motion to Dismiss the Complaint as to Claim 1 will be denied.

C. Motion to Dismiss Claim 2

13. In its Motion, RTD addresses allegations in the Complaint regarding compliance with the approved SWCAP as potentially comprising a separate claim, i.e., Claim 2.  RTD maintains that the Complaint does not allege a violation of a law or Commission Rule or order and therefore fails to establish subject matter jurisdiction over Claim 2.  In support of its Motion, RTD attached a copy of Decision No. C09-1231.  That Decision, according to RTD, does not specify a date by which the intrusion protection system required in the SWCAP must be installed and tested.

14. At Paragraph No. 6 of the Complaint, BNSF alleged that in the subject SWCAP, “RTD anticipated system design, installation and testing will be complete by June 30, 2010.”  In the Response, this date is converted to a “deadline,” the violation of which constitutes the basis of a complaint for violation of the Commission’s Order approving that plan.  Accordingly, BNSF apparently seeks to have Claim 2 adjudicated as part of its Complaint.

15. No language in the prayer at the end of the Complaint seeks any relief for an alleged failure to comply with a Commission order approving a corrective action plan. 

16. The discrepancy between BNSF’s Complaint and the argument in its Response, coupled with RTD’s representation regarding the actual content of the subject Decision raises a genuine issue of material fact regarding the Commission’s jurisdiction over Claim 2.

17. Accordingly, the ALJ finds that an evidentiary hearing on the facts underlying the jurisdictional challenge to Claim 2 is warranted.  This issue will be taken up at the commencement of the hearing presently scheduled for September 14, 2010.

D. Issues for Evidentiary Hearing

18. Pursuant to the rulings above, the hearing on September 14, 2010, is confirmed.  The hearing will commence with presentation of evidence and argument on the jurisdictional issue related to Claim 2.  The ALJ intends to take judicial notice of the contents of Docket No. 09I-663R, including but not limited to Corrective Action Plan H1-01162009-1 and Decision No. C09-1231.  Secondarily, the ALJ will ask the parties to address the extent to which the allegations, including the absence of any request for relief related to Claim 2 do or do not conform to the requirements of notice pleading.  

19. Following a determination on the jurisdictional issue above, the hearing will continue with presentation of evidence and argument related to the issues subsumed within Claim 1.  These include: (1) definition of the precise areas, outside of the Southwest Corridor where there is shared use and track spacing is 50 feet or less; (2) the extent to which the dual criteria stated in Issue (1) constitute a “hazard” pursuant to existing law or Commission Rule or order; (3) the extent to which existing law or Commission Rule or order mandates a new corrective action plan, including an intrusion detection system, based on the evidence presented in response to Issues (1) and (2).

20. If subject matter jurisdiction over Claim 2 is established, the hearing will continue with presentation of evidence and argument related to the compliance or lack of compliance with Decision No. C09-1231 and what consequences should flow therefrom.

III. ORDER

A. It Is Ordered That:     

1. The caption in this Docket is amended to conform to the caption in this Order.

2. The Motion to Dismiss Complaint filed and served by Respondent Regional Transportation District is denied as to Claim 1, as defined in Paragraph No. 1, above.

3. The Motion to Dismiss Complaint filed and served by Respondent Regional Transportation District as to Claim 2, as defined in Paragraph No. 4 above, is taken under submission and scheduled for oral argument at the commencement of the evidentiary hearing on September 14, 2010, as described in Paragraph No. 18.

4. Presentation of evidence and argument regarding Claim 1 and, if Commission subject matter jurisdiction is established, Claim 2 will proceed at the hearing on September 14, 2010, as set forth in Paragraphs No. 19 and No. 20.

5. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
______________________________

Administrative Law Judge










�  Measured from track-center to track-center.  Unless otherwise indicated, all references to separation of  tracks are based on track-centers.


�  See Decision No. C09-1231, issued on November 2, 2009, in Docket No. 09I-663R.
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