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I. Statement 

1. This matter comes before the Hearing Commissioner for consideration of a Motion to amend Decision No. R10-0924-I and request for expedited hearing regarding the same filed on September 1, 2010 by the Communication Workers of America, AFL-CIO, CLC (CWA).  Further, this matter comes before the Hearing Commissioner for consideration of a Motion for protective order filed on September 2, 2010 by CenturyLink, Inc. (CenturyLink) and Qwest Communications International, Inc. (Joint Applicants).  Being fully advised in the matter and consistent with the discussion below, the Hearing Commissioner makes preliminary rulings on both Motions.

A.
Motion to Amend

2. In Decision No. R10-0924-I, the Hearing Commissioner ruled on two Motions for protective order filed by CenturyLink on July 21, 2010 and August 3, 2010, and related pleadings.  In its reply to the CWA, CenturyLink contended that, if the Commission grants disclosure of any confidential materials to the CWA, such disclosure should be limited to Mr. Nicholas Enoch (a Colorado attorney), provided he signs the non-disclosure agreements. The Company opposed any disclosure of any confidential information to Mr. Scott Rubin (an out-of-state attorney) and Mr. Randy Barber (an outside expert).  CenturyLink contended that these two individuals recently violated protective orders issued by the Oregon Public Utility Commission.
  CenturyLink was concerned with the risk that Mr. Rubin and Mr. Barber, who recently have been sanctioned for violations of similar protective orders in a similar docket, may do so here. 
3. The Hearing Commissioner agreed with the concerns expressed by CenturyLink regarding Mr. Rubin and Mr. Barber.  The Hearing Commissioner found the order of the Oregon Public Utility Commission to be instructive.  In addition, the Hearing Commissioner reviewed an order issued by the Washington State Utilities and Transportation Commission,
 which was cited in the Oregon order.  In Washington, Mr. Rubin also represented a union in a telecommunications transfer of control proceeding.  The Washington State Utilities and Transportation Commission expressed concerns with the conduct of the union in that proceeding and certain representations made by Mr. Rubin.  In light of the Oregon and Washington orders, the Hearing Commissioner found that the disclosure to the CWA of any confidential information in this docket should be limited to Mr. Enoch at this time, provided he signs the appropriate non-disclosure agreements.  However, the Hearing Commissioner also stated that he would entertain requests by the CWA to permit access to confidential information to additional representatives that sign the appropriate non-disclosure agreements, other than Mr. Rubin and Mr. Barber.  

4.
In its Motion, the CWA argues that Mr. Rubin and Mr. Barber had a difference in interpretation with the Oregon Public Utility Commission.  The CWA disagrees with the findings made by that commission.  The CWA does not address the Washington order in its Motion.  The CWA also argues that Decision No. R10-0924-I does not address the fact that Mr. Rubin and Mr. Barber may obtain access to the same confidential information in other state proceedings where the merger between CenturyLink and Qwest is currently pending.  Finally, the CWA requests an expedited hearing on its Motion to amend.
5.
The CWA does not request a shortened response time to its Motion. Nevertheless, the Hearing Commissioner, on his own motion, will shorten response time to the CWA’s Motion to Amend to September 13, 2010.  
B.
Motion for Protective Order

6.
In a Motion for protective order filed on September 2, 2010, the Joint Applicants request extraordinary protection for two categories of highly confidential documents.  First, the Joint Applicants request that the Commission grant extraordinary protection to the information and documents included in Attachment PUC 6-2, which are the “disclosure letters” to the merger agreement; and to the information and documents included in Attachment PUC 6-3(a), which are portions of the Hart-Scott-Rodino filings made with the Department of Justice and the Federal Trade Commission.  The Joint Applicants request that access to these documents be limited as follows: to the Commission, its advisors and advisory counsel; Trial Staff and its attorneys; the Director and employees of the Colorado Office of Consumer Counsel (OCC) and its attorneys; and one outside attorney and one outside expert for the intervenors other than Trial Staff and the OCC.  The Joint Applicants state that this category of highly confidential documents includes sensitive information about customers, future products and services, business plans, privileged information about risks and litigations faced by each company, business plans and execution, customer profiles, and marketing strategies.

7.
Second, the Joint Applicants request that the Commission grant extraordinary protection to the information and documents included in Attachment PUC 6-3(b), which are select portions of the Hart-Scott-Rodino filings.  The Joint Applicants request that access to these documents be limited to the Commission, its advisors and advisory counsel; Trial Staff and its attorneys; and the Director and employees of the OCC and its attorneys.  The Joint Applicants represent that this category of highly confidential documents includes commercially-sensitive information, such as the details of forward-looking business plans and strategies, marketing and retention strategies, trending data for current customers, market share information, go-to-market strategies, financial assumptions and projected market rollout of IPTV in various markets, marketing plans, product development, sales strategies, as well as potential acquisitions of or investments in third parties.  The Joint Applicants argue that their competitors or vendors should not be permitted access to these commercially-sensitive documents.

8.
The Hearing Commissioner will grant the Motion for protective order submitted on September 2, 2010 on an interim basis, pending a resolution on a permanent basis.  The Joint Applicants shall provide copies of the information and documents subject to their Motion as set forth in the Motion, under the restrictions set forth in their proposed protective order, pending a resolution on a permanent basis by the Hearing Commissioner.
9.
The Joint Applicants do not request a shortened response time to their Motion. Nevertheless, the Hearing Commissioner, on his own motion, will shorten response time to the Motion to Amend to September 13, 2010.  The Hearing Commissioner will determine whether an in camera review of the information and documents subject to the September 2, 2010 Motion is warranted after reviewing any responses filed to the Motion.
II. order

A. It Is Ordered That:

1. The response time to the Motion to amend Decision No. R10-0924-I and request for expedited hearing regarding the same, filed on September 1, 2010 by the Communication Workers of America, AFL-CIO, CLC is shortened until September 13, 2010.  
2. The Motion for protective order filed on September 2, 2010 by CenturyLink, Inc., and Qwest Communications International, Inc. is granted on an interim basis, consistent with the discussion above.
3. The response time to the Motion for protective order is shortened until September 13, 2010.  
4. This Order is effective on its Mailed Date. 
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RONALD J. BINZ
______________________________

Hearing Commissioner









� 	In the matter of Verizon Communications, Inc., and Frontier Communications Corporation, joint application for an order declining to assert jurisdiction, or, in the alternative, to approve the indirect transfer of control of Verizon Northwest, Inc., Docket No. UM 1431, Order No. 09-0409, entered on October 14, 2009 by the Public Utility Commission of Oregon.


� 	In the matter of the joint application of Embarq Corporation and CenturyTel, Inc., for approval of transfer of control of United Telephone Company of the Northwest, d/b/a Embarq and Embarq Communications, Inc., before the Washington State Utility and Transportation Commission, Docket UT-082119, Order 05, service date May 28, 2009
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