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I. STATEMENT
1. On July 30, 2010, the Town of Silverton, Colorado (Silverton) and San Juan County, Colorado (San Juan) (Jointly Silverton/San Juan or Complainants), filed its Amended Complaint against Qwest Corporation (Qwest) seeking declaratory relief, specific performance, and other relief (Complaint). 

2. By Decision No. R10-0835-I, the Unopposed Motion for Leave to Amend Complaint, for a Variance of Commission Rules and for Waiver of Response Time was granted.  The Complaint filed in the above-caption proceeding was amended as set forth in the Amended Complaint filed herein on July 30, 2010, variance of Commission rules were granted, and Qwest was ordered to satisfy the matters in the complaint or answer the complaint.

3. On August 9, 2010, Qwest Corporation's Motion to Dismiss or, in the Alternative, Answer was filed.  Qwest contends the Complaint should be dismissed because the Commission lacks jurisdiction over the subject matter of the Complaint and, in any event, lacks the authority to hear a breach of contract claim or to award relief for breach of contract whether in the form of injunctive relief or an order of specific performance.  Further, Complainants’ standing to bring the claim is challenged.

4. Qwest argues that Complainants allege that Qwest did not perform obligations under the MNT Contract, which required Qwest to install an asynchronous transport mode (ATM) network "preferably over fiber" to all the identified network access points throughout Colorado.

5. Complainants allege that one portion of this ATM network was provisioned over a digital microwave link rather than fiber-optic cable, and, even though Qwest obtained the authorization from the State to provision the digital microwave link, Silverton/San Juan claims this was a failure to perform a material provision of the MNT Contract.  Qwest argues that Complainants are attempting to enforce a contract, to which neither Silverton nor San Juan is a party.

6. On August 23, 2010, the Town of Silverton and San Juan County’s Response in Opposition to Qwest Corporation’s Motion to Dismiss was filed.  Silverton and San Juan oppose the motion to dismiss contending that the complaint continues a long-standing dispute concerning the inadequacy of the provision of services by Qwest to Silverton and San Juan via a singular microwave radio link. 

7. Rule 12(b)(1) Colorado Rules of Civil Procedure (C.R.C.P.), is identical to Fed. R. Civ. P. 12(b)(1).  Thus, in addition to Colorado law, the Supreme Court has looked to federal authorities for guidance in construing motions for lack of subject matter jurisdiction. Trinity Broadcasting of Denver, Inc. v. City of Westminster, 848 P.2d 916, 924 (Colo. 1993) (citation omitted). 

8. To decide Qwest’s Rule 12(b)(1) motion, the Supreme Court has made clear that the Administrative Law Judge can consider information outside of the Complaint, including the Response:

If the motion is a factual attack on the jurisdictional allegations of the complaint, such as the timeliness of the notice involved in this case, the trial court may receive any competent evidence pertaining to the motion. See 2A James W. Moore & Jo Desha Lucas, Moore's Federal Practice P 12.07[2.-1] at 12-47 (2d ed. 1992).  Fed. R. Civ. P. 12(b)(1) differs from Rule 12(b)(6) (motion to dismiss for failure to state a claim) because a trial court may consider evidence pursuant to Fed. R. Civ. P. 12(b)(1) without converting the motion to a summary judgment motion as it would be required to do if it considered matters outside the pleadings under a Fed. R. Civ. P. 12(b)(6) motion.

Trinity Broadcasting of Denver, Inc. v. City of Westminster, 848 P.2d 916, 924 (Colo. 1993)

9. Under C.R.C.P. 12(b)(1), the plaintiff has the burden of proving subject matter jurisdiction. C.R.C.P. 12(b)(1) also allows the trier of fact to make appropriate factual findings, rather than accepting all facts alleged by the non-moving party as true, as would be the case under C.R.C.P. 12(b)(5).  Medina v. State, 35 P.3d 443, 452 (Colo. 2001).  “[The Commission] has subject matter jurisdiction if the case is one of the type of cases that the [Commission] has been empowered to entertain by the sovereign from which the [Commission] derives its authority.”  Brown v. Silvern, 141 P.3d 871, 873 (Colo. App. 2005) (internal quotations and citations omitted).

10. Addressing Rule 12(b)(5) C.R.C.P., “[i]t is a well-settled canon in Colorado law that motions to dismiss for failure to state a claim upon which relief may be granted are looked upon with disfavor, and that dismissal on these grounds is a harsh remedy which must be exercised with caution.” Response at 6, citing Dunlap v. Colo. Springs Cablevision, Inc., 829 P.2d 1286, 1291 (Colo. 1992); Lang v. Bank of Durango, 78 P.3d 1121 (Colo. App. 2003).

11. The Supreme Court favorably cited 2 James Wm. Moore, Moore's Federal Practice § 12.30[4] (3d ed. 1997) discussing the Federal rule:  

’when a court reviews a complaint under a factual attack, the allegations have no presumptive truthfulness, and the court that must weigh the evidence has discretion to allow affidavits, documents, and even a limited evidentiary hearing to resolve disputed jurisdictional facts’). Thus, whereas Rule 12(b)(5) constrains the court by requiring it to take the plaintiff's allegations as true and draw all inferences in the plaintiff's favor, Rule 12(b)(1) permits the court ‘to weigh the evidence and satisfy itself as to the existence of its power to hear the case.’ 

Id. citing and quoting Trinity Broadcasting, 848 P.2d at 925 and 2 James Wm. Moore, Moore's Federal Practice § 12.30[4] (3d ed. 1997). 

12. “In ruling on a motion to dismiss for alleged failure to state a claim, the tribunal shall adhere to the following principles: well-pleaded allegations in the complaint against the respondent must be viewed in the light most favorable to the complainant; all assertions of material fact must be accepted as true; and the motion is decided by looking only at the complaint.” Response at 7, citing Medina V. Colorado, 35 P.2d 443, 452 (Colo. 2001); Grizzel v. Hartman Enterprises, Inc., 68 P.3d 551 (Colo. App. 2003).

13. Qwest argues that Complainants fail to demonstrate any logical connection between the failure to install fiber optic infrastructure and the asserted claims for basic service, universal service, or advanced services.  There is no requirement that any service be provided over fiber-optic facilities or that other media for carrying telecommunications is inadequate or sub-standard.  Thus, it has not been shown that provisioning basic services over the digital microwave link violates any applicable standard.

14. As to the claim regarding universal service, Qwest contends no relationship has been shown between the fiber optic facilities and universal service.  Qwest contends that Colorado law does not mandate carrier-specific universal service requirements.  Further, Complainants failed to allege Qwest failed to "construct or maintain" its network in a manner that has been unable to deliver services to a Silverton or San Juan resident when requested in violation of Rule 2308(b), 4 Code of Colorado Regulations (CCR) 723-2.

15. Addressing claims regarding advanced service, Qwest contends that Complainants only site precatory statutory language based only upon the MNT Contract that cannot provide the basis for a legally cognizable obligation.
16. If the Commission finds a legally cognizable obligation, Qwest contends the contracted ATM network in the MNT Contract is not a part of basic or universal service.  Rather, it is interstate in nature, regulated by the Federal Communications Commission if at all, and, as a Part 4 service in Colorado.
17. By virtue of the Colorado Constitution and Title 40 of the Colorado Revised Statutes, Silverton and San Juan contend the Commission has exclusive regulatory power over all public utilities. See Decision No. C02-1484 at 10, mailed January 3, 2003, Docket No. 02D-604T2, COLO. CONST. art. XXV, and Articles 1 through 7, Title 40, Colorado Revised Statutes.

18. The Commission has broad authority to regulate public utilities.  City of Montrose v. Pub. Utils. Comm 'n, 629 P.2d 619 (Colo. 1981); see also § 40-3-102, C.R.S.

19. Silverton and San Juan argue that Qwest's ongoing failure to provide services contemplated by the provisions of Title 40 to which it is bound as a public utility (e.g., §§ 40-15-502(2), (4), and (5), C.R.S.), and ongoing violation of the Commission's rules which were designed to administer those statutory provisions (e.g., 4 CCR 723-2001(g), 4 CCR 723-2308(a)) place the subject matter of the dispute squarely within the Commission’s jurisdiction.

20. While reference is made to the MNT Project, Silverton and San Juan contend the reference evidences the deprivation of adequate basic, universal, and advanced services in light of standards of service applicable throughout the State.

21. As to stated claims for relief, Silverton and San Juan request declaratory and injunctive relief, specific performance of the construction of the fiber-optic infrastructure in the form considered by the MNT Project, the imposition of penalties, and for such other and additional relief as the Commission may deem just, equitable, and proper.

22. Silverton and San Juan contend such relief falls within the Commission's authority and discretion to enforce the provisions of law it is empowered to administer so that Silverton and San Juan can enjoy the same benefits and quality of telecommunications services afforded the rest of the State through the fiber-optic infrastructure.

23. Complainants are each political subdivisions of the State of Colorado bringing the within action on behalf of themselves and residents regarding regulated services provided by Qwest within their geographic scope.

24. Based upon the foregoing, Silverton and San Juan contend Qwest's Motion should be denied.

25. Complainants posit the statutory definition of basic service as "the availability of high quality, minimum elements of telecommunications service, as defined by the Commission, at just, reasonable, and affordable rates."  § 40-15-502(2), C.R.S. Further, it is posited that the Commission defined basic service  as “the telecommunications service that provides a local access line, and local usage necessary to place or receive a call within a local calling area and any other services or features that may be added by the Commission under § 40-15-502(2), C.R.S."  Then, Complainants contend that Qwest failed to meet Commission standards by failing to provide basic service to the residents and businesses of Silverton/San Juan.  

26. Complainants allege violation of the Commission’s standard for universal service availability in Rule 2308(a), 4 CCR 723-2 by failing to make available uniform, universal services to all people within its service territory.  Complainants contend that Qwest failed to meet Commission standards by failing to provide universal services to Silverton and San Juan that are otherwise afforded to all other areas of the State.

27. Complainants allege that the Commission should act to ensure universal access to advanced service for Silverton and San Juan due to Qwest’s failure to provide universal access to advanced service.
28. Complainants contend that Qwest violated Commission rules and requirements.  Based thereupon, Qwest should be ordered to complete the MNT Project.  Upon continued failure to comply, it is requested the Commission exercise its authority under § 40-7-104, C.R.S., to direct the attorney general to commence an action or proceeding against Qwest. 

29. Complainants claim the Commission should impose civil penalties upon Qwest for failing to provide Silverton and San Juan with basic and uniform, universal service, and provide it with the same benefits afforded the rest of the State through the MNT Project's fiber optic infrastructure.

A. Discussion

1. Standing

30. Complainants’ allegations of standing are:  “Complainant Silverton is the county seat of, and an incorporated municipality in, San Juan County, Colorado. As an incorporated municipality, Silverton has the ability to bring actions on behalf of it and its residents similarly situated.”  “Complainant San Juan is one of sixty-four counties in the State of Colorado. Like Silverton, San Juan has the authority to bring actions on behalf of it and its residents similarly situated.”

31. Qwest challenges:  “Complainants are continuing to assert a breach of contract claim that…Complainants have no standing to bring.”

32. Standing is alleged to assert the interests of their citizens and residents as well as to protect their own interests.

33. “The resolution of standing requires a court to determine, based primarily upon the allegations contained in the complaint, whether a plaintiff was injured in fact and whether the injury was to a legally protected right.”  Colorado Manufactured Hous. Ass'n v. Pueblo County, 857 P.2d 507, 510 (Colo. Ct. App. 1993) citing Wimberly v. Ettenberg, 194 Colo. 163, 570 P.2d 535 (1977) and Archer Daniels Midland Co. v. State, 690 P.2d 177, 181 (Colo. 1984). However, the Commission is not obliged to dismiss any complaint because of the lack of direct damage to the complainant.  § 40-6-108(1)(d), C.R.S.

34. Qwest improperly characterizes the entirety of the Complaint as an attempt to pursue a remedy for breach of contract between Qwest and the State of Colorado by an unintended third-party beneficiary.  As it is found below, Complainants allege violation of applicable standards in the provision of telecommunications services to them.  Having sufficiently demonstrated standing to protect their own interest in the provision of such services, standing will not be addressed further and the Complaint will not be dismissed thereupon. 

2. Claims

35. Qwest properly points out that the definition of basic service in statute and rule is entirely technology agnostic.  However, as a remedy for proven failure to provide basic service in accordance with applicable standards, the Commission has broad discretion to fashion a remedy within the scope of Commission jurisdiction:  

[A]rticle XXV effectuates a broad delegation of legislative power to the PUC, vesting the commission with as much authority as the general assembly had prior to the adoption of article XXV in 1954. Miller Brothers, Inc. v. Public Util. Comm'n, 185 Colo. 414, 431, 525 P.2d 443, 451 (1974)….[T]he PUC's authority under article XXV is not narrowly confined but extends to incidental powers which are necessary to enable it to regulate public utilities. 

Mountain States Tel. & Tel. Co. v. Public Utilities Com., 763 P.2d 1020, 1025 (Colo. 1988)

36. The fact that Complainants request specific performance of a contract remedy does not confine the Commission to a specific performance remedy as a matter of contract law.  Rather, it is a request of one remedy among others that the Commission may fashion for an alleged violation.  The fact that the requested remedy is provided for in contract is not fatal to a requested remedy under the Commission’s jurisdiction, rather than as a matter of contract law. 

37. Qwest's performance under the MNT Contract that provides for the provision of services not regulated by this Commission also does not affect the Commission’s jurisdiction as to the provision of regulated services or compliance with other obligations under Public Utility Law.

38. It is found that Complainants have stated claims within the scope of the Commission’s jurisdiction as to the adequacy of service and compliance with Commission standards for universal service, basic service, 911 service, and intrastate long distance service to Silverton and San Juan.  Based thereupon the motion to dismiss will be denied.

II. ORDER
A. It Is Ordered That:

1. Qwest Corporation's Motion to Dismiss filed August 9, 2010 is denied.

2. This Order is effective immediately.
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Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge
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