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I. STATEMENT

1. On July 27, 2010, Applicant Regional Transportation District (RTD) filed and served its Motion to Dismiss the Intervention of BNSF Railway Company (Motion).  The Motion was timely made under the terms of the procedural schedule established by Decision No. R10-0582-I.  RTD contends that the subject intervention falls outside of the Commission’s jurisdiction over the intersection of rail facilities and public highway crossings.

2. Intervenor BNSF Railway Company (BNSF) filed and served its Response in Opposition to the Motion (Response) on July 28, 2010.  The Response maintains that the Commission’s jurisdiction is sufficiently broad to permit consideration of BNSF’s intervention.
3. The undersigned Administrative Law Judge (ALJ) has reviewed the Motion and the Response and has consulted with the Commission’s Advisory Staff.  No hearing was conducted for argument regarding the Motion.
II. Discussion and Conclusions

4. As the proponent of a Commission order, Movant bears the burden of proof pursuant to 4 Code of Colorado Regulations 723-1-1500.

5. In support of the Motion, RTD argues that the Commission’s authority in this Docket arises from § 40-4-106(2)(a), C.R.S., (Section 106) of which it quotes “a pertinent part:”

The Commission has the power to determine, order and proscribe [sic] …the just and reasonable manner including the particular point of crossing … at which the tracks or other facilities of any railroad corporation may be constructed across any public highway[.]

6. RTD maintains that the intervention of BNSF does not implicate the “manner” in which the proposed tracks will cross a public highway—in this Docket, the Millennium Bridge within the City and County of Denver.  For RTD, “the Commission’s subject matter jurisdiction … only governs the manner in which a railroad’s tracks cross a public highway.”  Aside from the statutory language quoted above, RTD provides no other legal authority for its argument.

7. The BNSF intervention at issue here focuses on the parallel alignment of the proposed RTD tracks with existing consolidated main line (CML) tracks beneath the public highway.  BNSF suggests that an alleged lack of adequate separation coupled with the risk of derailment poses a public safety hazard.  RTD states that this concern over potential derailments and the necessity of a stronger crash wall has no nexus to the “manner” in which the RTD project intersects the crossing.

8. In its Response, BNSF argues that the plans for the subject crossing must be reviewed in the context of ensuring that the overall configuration of the crossing, including but not limited to the existing CML under the bridge, is safe.

9. The ALJ finds that RTD’s reading of the “pertinent” portions of Section 106 is too narrow.  The Commission is the agency with the primary authority and responsibility to ensure the safety of public crossings.  In subsection (1) of Section 106, the Commission is charged with promoting and safeguarding the health and safety of utility employees, passengers, customers, and the public.  Subsection (2)(a) describes how this responsibility applies in the context of railroad crossings with public highways.  That subsection goes on, in language after the portion cited by RTD, to describe the Commission’s power to “determine, order and prescribe:”

the terms and conditions of installation and operation, maintenance, and warning at all such crossings that may be constructed, including the system of signaling, safety appliance devices, or such other means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.

10. The ALJ agrees with BNSF that consideration of the crossing in this Docket includes the geometry of the bridge and the facilities that intersect it.  The Millennium Bridge limits the available right-of-way and therefore the available separation of tracks passing below it.  If that fact somehow alters the safety risk to rail employees, passengers, or the public using the crossing, then a sufficient nexus exists between the crossing and the Commission’s charge such that an inquiry into the reasonableness of the planned construction should be undertaken 

11. For the reasons stated above, the ALJ finds that RTD has not met its burden of proving that concerns over the extent to which the proposed construction fails to address a possible derailment and the safety risks associated with such an event fall outside the Commission’s subject matter jurisdiction.  The Motion will be denied.
III. ORDER

A. It Is Ordered That:  

1. The Motion of the Regional Transportation District to Dismiss the Intervention of BNSF Railway Company is denied.
2. This Order shall be effective immediately.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
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KEITH J. KIRCHUBEL
______________________________
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