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I. statement  

1. On June 23, 2010, Union Taxi Cooperative (Union Taxi or Petitioner), filed a Petition for Waiver of Common Carrier Rules (Petition).  The Petition requests a waiver of Rule 4 Code of Colorado Regulations (CCR) 723-6-6254(c) (age of vehicles).  That filing commenced this proceeding.  

2. Petitioner seeks a waiver of the applicable Rule for one vehicle.  The waiver is requested from July 1, 2010 through July 1, 2011.  

3. The Commission gave public notice of the Petition.  Notice of Applications Filed dated July 6, 2010 (Notice).  In that Notice, the Commission established an intervention period, which has expired.  

4. The Commission assigned this docket to an Administrative Law Judge (ALJ).  

5. On July 16, 2010, MKBS, LLC, doing business as Metro Taxi &/or Taxis Fiesta &/or South Suburban Taxi (Metro Taxi) filed its Intervention and Entry of Appearance by Right of MKBS, LLC d/b/a Metro Taxi &/Or Taxis Fiesta &/Or South Suburban Taxi in Opposition to the Petition for Waiver or Alternate Motion to Permissively Intervene.  Metro Taxi timely intervened of right without objection.

6. By Decision No. R10-0789-I, the ALJ scheduled the evidentiary hearing in this matter for August 16, 2010.  At the scheduled time and place, the hearing was called to order.  All parties appeared and participated through counsel. Mr. David Matheson, General Manager of Union Taxi testified on behalf of Union Taxi.  Hearing Exhibits 1 and 2 were identified, offered, and admitted into evidence.  Hearing Exhibit 3 was admitted without objection as a late-filed exhibit.  Hearing Exhibit 3 is a proof of purchase and installation of tires on the subject vehicle by the owner.

7. In accordance with, and pursuant to, § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II. findings and conclusions  

8. Union Taxi conducts operations under Certificate of Public Convenience and Necessity PUC No. 55776.  Union Taxi is subject to Rule 6254(c) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6 that provides:

(c) Age of Motor Vehicles. Taxicab carriers subject to this rule shall not use taxicabs older than ten model years as of July 1st of each year. For purposes of this rule, the counting of model years shall begin with the present calendar year. By way of example, between July 1, 2004, and June 30, 2005, counting backwards, 2004 is the first model year, 2003 is the second model year, and so forth.

9. The vehicle for which Petitioner seeks a waiver of Rule 4 CCR 723-6-6254(c) is a 2000 Dodge Caravan.  The Vehicle Identification Number is 2B4GP44G9YR654809, according to the Petition.  Hearing Exhibit 2 indicates the Vehicle Identification Number is 284EP44G9XR654809.  Hearing Exhibits 1 and 2 pertain to the same vehicle identified by Colorado plate no. 599-MNF.  Based upon the testimony of Mr. Matheson, it is clear that the vehicle described in Hearing Exhibits 1 and 2 is the vehicle that is the subject of the within petition.  Its taxi number is 833 (Taxi 833 or the vehicle at issue).  

10. Taxi 833 is owned by Mr. Meheret Mengesha.  

11. Mr. Matheson describes Taxi 833 as being in decent shape. It is a "ten-year vehicle." He believes the interior is in good condition, clean, and has no cracks. See Hearing Exhibit 1. Union Taxi recently engaged Global Motors to inspect Taxi 833. Hearing Exhibit 2.  Although some items of needed repair are noted, the vehicle was found to have passed all the inspection items for the annual vehicle inspection report in accordance with 49 Code of Federal Regulations Parts 396-17 through 396-23.  The tires were noted to be in need of repair.

12. Mr. Matheson stated that the owner of the vehicle will be putting new tires on the vehicle to address the inspected concern. Proof of purchase of tires and installation on the vehicle was provided in late-filed Hearing Exhibit 3.  The exhibit indicates that four tires were sold in excellent condition.

13. Union Taxi has a fleet of 262 vehicles and seeks a waiver of Commission rules in this proceeding and one other proceeding for a total of 10 vehicles. Union Taxi is authorized to operate 220 vehicles in service at any time, but has never had that many vehicles on the street at any one time.

14. Mr. Matheson researched the cost of a 2005 or newer Ford Crown Victoria as a replacement vehicle for Taxi 833. Based upon review of the NADA information, he has found the trade-in value of the 2005 or newer Ford Crown Victoria to range between $3650 and $8400. He also researched autotrader.com and found prices ranging between $3000 and $8988.

15. In approximately January 2010, Union Taxi purchased a digital dispatch system that required each driver to pay approximately $1700, including installation for each taxicab. Additionally, as cooperative owners, each owner had to pay 1/262 of the approximate $700,000 purchase price. The digital dispatch system has been installed in Taxi 833.

16. Mr. Matheson stated it is a difficult time to replace a vehicle considering a "tough economy."  Additionally, summer is the slowest time of year for the taxi industry.

17. On cross-examination, Mr. Matheson acknowledged that he did not know when Taxi 833 was purchased. He had no idea how much income the owner made last year and indicated that the company requires no such reporting. Mr. Matheson admitted that he did not know how much money Mr. Mengesha had in the bank. He did not know whether any attempts were made to purchasing a replacement vehicle. He did not know whether any attempt was made to obtain a loan to purchase a replacement vehicle. He did not know the assets of the owner. He did not know whether the owner had any savings. He did not know whether the owner of Taxi 833 owns his personal home. He knew only that the driver indicated it was a difficult time to find a vehicle.  The only personal knowledge as to the personal finance of the owner was that he pays $800 per month to the cooperative.

18. Mr. Matheson also explained that approximately one month ago, a new policy was implemented to require all replacement fleet vehicles to be model year 2005 or newer. In addition to not requiring waivers, intent was indicated to have a more updated fleet. Vehicle interiors are more likely to look less used and there is less work required to operate the vehicles over time.

19. Rule 4 CCR 723-6-6254(c), which is applicable to Petitioner, provides:  

Taxicab carriers subject to this rule shall not use taxicabs older than ten model years as of July 1st of each year.  For purposes of this rule, the counting of model years shall begin with the present calendar year.  By way of example, between July 1, 2004 and June 30, 2005, counting backwards, 2004 is the first model year, 2003 is the second model year, and so forth.  

20. Taxi 833 is over ten model years old as of July 1, 2010.  Unless Union Taxi is granted a waiver of Rule 4 CCR 723-6-6254(c) for Taxi 833, Union Taxi must cease providing taxi service with this vehicle.  Union Taxi seeks, for the period July 1, 2010 through July 1, 2011, a waiver of this Rule for Taxi 833.  

21. As the proponent of the requested order, Petitioner bears the burden of proof in this proceeding.  Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  Petitioner has met this burden of proof when the evidence, on the whole and however slightly, tips in Petitioner's favor.  

22. As pertinent here, Rule 4 CCR 723-1-1003(a), which governs waivers, provides:  

The Commission has promulgated these rules to ensure orderly and fair treatment of all parties. The Commission may grant waivers or variances from tariffs, Commission rules, and substantive requirements contained in Commission decisions and orders for good cause. In making its determination the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis. 

23. Union Taxi contends a waiver should be granted based upon economic hardship and replacement cost.  Petitioner has failed to demonstrate good cause for waiver of the Commission’s rule by a preponderance of the evidence.  

24. The only evidence in support of the waiver is that it is a tough time to buy a new vehicle and the approximate market for a 2005 replacement vehicle.

25. After hearing the evidence presented, one is left with more questions than answers. What is the cost of a vehicle to comply with Commission rules?  What does it cost to prepare a vehicle for service?  What does it cost to move the digital dispatch equipment into a new vehicle?  What consideration of economic hardship was given before requiring the owner of Taxi 833 to pay $4371 in the past year for digital dispatch equipment? Why should the Commission waive its rule for the benefit of this vehicle when the company will not permit a less expensive vehicle complying with Commission rules to be put in service by the owner of Taxi 833?

26. Aside from the evidence presented, there is a vacuum of evidence regarding the owner of Taxi 833.  There was no showing as to his financial resources or his attempts or ability to replace the vehicle.  While it is contended that it is a tough time to find a replacement vehicle, no evidence of any effort in that regard was shown.  Additionally, summer is argued to be a difficult season for replacement, yet a waiver is requested until next summer without any planned replacement being addressed.

27. Although economic hardship has not been shown, it is clear that the cause of any hardship is at least likely to be Union Taxi’s requirement that a 2005 or newer vehicle replace Taxi 833 (more stringent than the Commission’s rule).

28. At all times relevant to this proceeding, Rule 6254 has a limited age of vehicles in service by Union Taxi.  Replacement of vehicles consistent therewith is an integral part of the financial and managerial fitness found by the Commission in granting a Certificate of Public Convenience and Necessity to Union Taxi.  The age of Taxi 833 has been known to the company and no showing has been made as to attempts or plans intended for compliance or why reasonable pursuit thereof provides cause for waiver.

29. Petitioner failed to demonstrate good cause for a waiver of Commission rule over Metro Taxi’s objection.  To grant the contested waiver requested based upon the evidence of record would effectively require no cause at all.  Such an outcome is contrary to the public interest and the express intent of Rule 1003 to “ensure orderly and fair treatment of all parties.”  Rule 1003(a), 4 CCR 723-1.

30. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER

A. The Commission Orders That:  

1. The Petition for Waiver of Common Carrier Rules, filed on June 23, 2011, by Union Taxi Cooperative, is denied.  

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
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G. HARRIS ADAMS
______________________________
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