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I. statement  

1. On June 22, 2010, Union Taxi Cooperative (Union Taxi or Petitioner), filed a Petition for Waiver of Common Carrier Rules (Petition).  The Petition requests a waiver of Rule 4 Code of Colorado Regulations (CCR) 723-6-6254(c) (age of vehicles).  That filing commenced this proceeding.  

2. Petitioner seeks a waiver of the applicable Rule for nine vehicles.  The waiver is requested from July 1, 2010 through July 1, 2011 for each vehicle.  

3. The Commission gave public notice of the Petition.  Notice of Applications Filed dated July 6, 2010 (Notice).  In that Notice, the Commission established an intervention period, which has expired.  

4. The Commission assigned this docket to an Administrative Law Judge (ALJ).  

5. By Decision No. R10-0852-I, MKBS, LLC, doing business as Metro Taxi &/or Taxis Fiesta &/or South Suburban Taxi (Metro Taxi) was granted intervenor status in the proceeding.

6. By Decision No. R10-0790-I, the ALJ scheduled the evidentiary hearing in this matter for August 16, 2010.  At the scheduled time and place, the hearing was called to order.  All parties appeared and participated through counsel. Mr. David Matheson, General Manager of Union Taxi testified on behalf of Union Taxi.  Hearing Exhibits 1 through 18 were identified, offered, and admitted into evidence.  

7. In accordance with, and pursuant to, § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II.  findings and conclusions  

8. Union Taxi conducts operations under Certificate of Public Convenience and Necessity 55776.  Union Taxi is subject to Rule 6254(c) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6 that provides:

(c) Age of Motor Vehicles. Taxicab carriers subject to this rule shall not use taxicabs older than ten model years as of July 1st of each year. For purposes of this rule, the counting of model years shall begin with the present calendar year. By way of example, between July 1, 2004, and June 30, 2005, counting backwards, 2004 is the first model year, 2003 is the second model year, and so forth.

9. The vehicles for which Petitioner seeks a waiver of Rule 4 CCR 723-6-6254(c) are:

	Make
	Model
	Year
	VIN
	Taxi

	Ford
	Windstar
	2000
	2FMZA5145YBA83479
	147

	Ford
	Windstar
	2000
	2FMZA5245YBB73777
	537

	Toyota
	Sienna
	2000
	4T32F13CXYU212557
	595

	Dodge
	Caravan
	2000
	1B4GP44L1YB520307
	558

	Ford
	Crown Victoria
	2000
	2FAFP71W8YX136641
	133

	Dodge
	Caravan
	2000
	1B4GP44L4YB519345
	901

	Ford
	Windstar
	2000
	2FMZA5142YBC22291
	197

	Chevrolet
	Venture
	2000
	1GNDX13E6YD309753
	448

	Chevrolet
	Astro
	2000
	ID46500COLO
	731


Taxi 901 is identified as a 2000 Ford Crown Victoria in the Petition.  Hearing Exhibits 9 and 18, as well as Mr. Matheson’s testimony, indicate that Taxi 901 is a Dodge.  The Petition and Hearing Exhibit 18 both identify Taxi 901 by the same VIN number.  Based upon the testimony of Mr. Matheson, it is clear that the vehicle described in Hearing Exhibits 9 and 18 is the Dodge vehicle that is the subject of the within petition.  

10. Taxi 147 is owned by Alamu Semma.

11. Taxi 537 is owned by Gemechu Said.

12. Taxi 595 is owned by Yusuf Shulti.

13. Taxi 558 is owned by Safi Mohamed.

14. Taxi 133 is owned by Michael Tedla.

15. Taxi 901 is owned by Alemshet Workie.

16. Taxi 197 is owned by Abdi Dulane.

17. Taxi 448 is owned by Nuru Shafi.

18. Taxi 731 is owned by Omer Ahmed.

19. Michael Tedla and Union Taxi recently engaged someone to inspect the vehicles at issue herein. Hearing Exhibits 10 through 18. Although some items of needed repair are noted, each vehicle was found to have passed all the inspection items for the annual vehicle inspection report in accordance with 49 Code of Federal Regulations Parts 396-17 through 396-23.  Id.
20. Union Taxi has a fleet of 262 vehicles and seeks a waiver of Commission rules in this proceeding and one other proceeding for a total of 10 vehicles. Union Taxi is authorized to operate 220 vehicles in service at any time, but has never had that many vehicles on the street at any one time.

21. Mr. Matheson, researched the cost of a 2005 or newer Ford Crown Victoria as a replacement vehicle. Based upon review of the NADA information, he has found the trade-in value of the 2005 or newer Ford Crown Victoria to range between $3650 and $8400. He also researched autotrader.com and found prices ranging between $3000 and $8988.

22. Mr. Matheson reviewed recent events requiring investment of capital.  Capital was invested to form the cooperative during approximately May 2009 and to pay a deposit for insurance.  Additionally, the cooperative implemented a digital dispatch system, causing each driver to pay approximately $1700, including installation for each taxicab. Additionally, as cooperative owners, each owner had to pay 1/262 of the approximate $700,000 purchase price. The digital dispatch system has been installed in each of the vehicles that are the subject of this proceeding.

23. He opines such investment and slow economic times create difficulty for replacement of taxicabs.  He added that summer is the slowest season.   

24. On cross-examination, Mr. Matheson acknowledged that he did not know how much money any of the nine owners made last year.  He did not know anything about the owners’ assets or bank balances.  He did not know whether any of the nine owners had funds to buy a replacement vehicle.  He did not know whether any of them attempted to purchase a replacement vehicle at an auto auction.  He did not attempt to establish the value of an acceptable replacement vehicle at an auto auction.

25. Mr. Matheson also explained that a new policy was recently implemented to require all replacement fleet vehicles to be model year 2005 or newer. In addition to not requiring waivers, aesthetics and operating cost considerations affected this decision.

26. Rule 4 CCR 723-6-6254(c), which is applicable to Petitioner, provides:  

Taxicab carriers subject to this rule shall not use taxicabs older than ten model years as of July 1st of each year.  For purposes of this rule, the counting of model years shall begin with the present calendar year.  By way of example, between July 1, 2004 and June 30, 2005, counting backwards, 2004 is the first model year, 2003 is the second model year, and so forth.  

27. Each of the vehicles at issue herein are over ten model years old as of July 1, 2010.  Unless Union Taxi is granted a waiver of Rule 4 CCR 723-6-6254(c) for each vehicle, Union Taxi must cease providing taxi service with them.  Union Taxi seeks a waiver of Rule 6254(c) for each of the nine vehicles identified above for the period July 1, 2010 through July 1, 2011.  

28. As the proponent of the requested order, Petitioner bears the burden of proof in this proceeding.  Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  Petitioner has met this burden of proof when the evidence, on the whole and however slightly, tips in Petitioner's favor.  

29. As pertinent here, Rule 4 CCR 723-1-1003(a), which governs waivers, provides:  

The Commission has promulgated these rules to ensure orderly and fair treatment of all parties. The Commission may grant waivers or variances from tariffs, Commission rules, and substantive requirements contained in Commission decisions and orders for good cause. In making its determination the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis. 

30. Union Taxi contends a waiver should be granted based upon economic hardship and replacement cost.  Petitioner has failed to demonstrate good cause for waiver of the Commission’s rule by a preponderance of the evidence.  

31. The only evidence in support of the waiver is that it is difficult to get money for a replacement vehicle and the approximate market for a 2005 replacement vehicle.

32. After hearing the evidence presented, one is left with more questions than answers. What is the cost of a vehicle to comply with Commission rules?  What does it cost to prepare a vehicle for service?  What does it cost to move the digital dispatch equipment into a new vehicle?  What consideration of economic hardship was given before requiring owners to pay $4371 in the past year for digital dispatch equipment? Why should the Commission waive its rule for the benefit of these vehicles when the company will not permit a less expensive vehicle complying with Commission rules to be put in service?

33. Aside from the evidence presented, there is a vacuum of evidence regarding the owners of the vehicles at issue.  There was no showing as to financial resources or attempts or ability to replace the vehicles.  While it is contended that it is tough to come up with money for a vehicle, no evidence of any effort in that regard was shown.  Additionally, summer is argued to be a difficult season for replacement, yet a waiver is requested until next summer without any planned replacement being addressed.

34. Although economic hardship has not been shown, it is clear that the cause of any hardship is at least likely to be Union Taxi’s requirement that a 2005 or newer vehicle replace the vehicles at issue (a more stringent requirement than the Commission’s rule).

35. At all times relevant to this proceeding, Rule 6254 has limited age of vehicles in service by Union Taxi.  Replacement of vehicles consistent therewith is an integral part of the financial and managerial fitness found by the Commission in granting a Certificate of Public Convenience and Necessity to Union Taxi.  The age of the vehicles at issue has been known to the company at least since each of them joined Union Taxi’s fleet.  No showing has been made as to attempts or plans intended for compliance or why reasonable pursuit thereof provides cause for waiver.

36. Petitioner failed to demonstrate good cause for waiver of Commission rule over Metro Taxi’s objection.  To grant the contested waiver requested based upon the evidence of record would effectively require no cause at all.  Such an outcome is contrary to the public interest and the express intent of Rule 1003 to “ensure orderly and fair treatment of all parties.”  Rule 1003(a), 4 CCR 723-1.

37. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER

A. The Commission Orders That:  

1. The Petition for Waiver of Common Carrier Rules, filed on June 22, 2011, by Union Taxi Cooperative, is denied.  

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge
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