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I. statement

1. The captioned proceeding was initiated on May 18, 2010, when the Staff of the Colorado Public Utilities Commission (Staff) issued Civil Penalty Assessment Notice (CPAN) No. 95219 to Shamrock Taxi of Fort Collins, Inc., doing business as Yellow Cab of Northern Colorado &/or Yellow Cab NOCO (Respondent).  Respondent was served with a copy of CPAN No. 95219 on May 21, 2010.

2. On June 15, 2010, the Colorado Office of the Attorney General entered its appearance on behalf of Staff by filing its Notice of Intervention, Entry of Appearance, and Notice Pursuant to Rule 1007(a).

3. On June 22, 2010, legal counsel for Respondent filed its Entry of Appearance and Request for Hearing.  

4. On June 23, 2010, the Commission referred this mater to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.  An evidentiary hearing was scheduled for September 3, 2010.

5. On August 13, 2010, Staff filed a Motion for Telephone Testimony of Ryan Vlasak.  Staff requests that Mr. Vlasak be allowed to testify by telephone in this matter.  Staff represents that Mr. Vlasak was directly involved in the incident in question and possesses first-hand knowledge of the facts surrounding the incident.  Staff maintains it will not be able to present its case-in-chief adequately without Mr. Vlasak’s testimony, as his testimony is necessary for the fact-finder to properly determine the outcome of this proceeding.

6. Staff argues that it would be cost prohibitive and excessive for Mr. Vlasak to travel to Denver for the hearing as he has no means of transportation at his disposal other than public transportation or private transportation.  

7. On August 18, 2010, Respondent filed its response to Staff’s Motion.  Respondent takes the position that the ability of its counsel and the ALJ to evaluate the credibility and testimony of Mr. Vlasak will be greater if he is present.  Respondent also notes that as the proponent of the Complaint, Staff has the burden of proof and as such, the ability to evaluate an important witness should not be hampered by allowing him to testify by telephone.

II. findings and conclusions

8. The Colorado Rules of Civil Procedure at Rule 43(i) provides that a party may request testimony be presented at a hearing by a person absent from the courtroom by means of telephone.  However, in determining whether to grant a request for taking telephone testimony, Rule 43(i) sets out specific procedures which must be adhered to in such a request.  Rule 43(i)(1)(A)-(C) requires that a motion requesting taking telephone testimony must include the reasons for allowing such testimony, a detailed description of all testimony which is proposed to be taken by telephone, and copies of all documents or reports which will be used or referred to in such testimony.  

9. Rule 43(i)(3) requires that the facts to be considered in determining whether to permit telephone testimony shall include but not be limited to the following:

(A) Whether there is a statutory right to absentee testimony.

(B) The cost savings to the parties of having absentee testimony versus the cost of the witness appearing in person.

(C) The availability of appropriate equipment at the court to permit the presentation of absentee testimony.

(D) The availability of the witness to appear personally in court.

(E) The relative importance of the issue or issues for which the witness is offered to testify.

(F) If credibility of the witness is an issue.

(G) Whether the case is to be tried to the court or to a jury.

(H) Whether the presentation of absentee testimony would inhibit the ability to cross-examine the witness.

(I)
The efforts of the requesting parties to obtain the presence of the witness.

10. In conducting the required analysis to determine whether to allow absentee testimony by telephone, the ALJ finds that while it appears that telephone testimony would result in cost savings to Staff and the appropriate equipment is available to conduct such telephone testimony, the remaining factors weigh in favor of the witness testifying in person.  While the witness would have to travel from Fort Collins by public transportation, this alone does not preclude the witness’s availability to appear personally at the hearing.  Further, Staff admits that the witness is key to its case as he was “directly involved in the incident in question and has first-hand knowledge regarding the facts surrounding the incident.”  As such, certainly the credibility of Mr. Vlasak and his recollection of the underlying facts surrounding this Complaint are at issue here.  The ALJ further finds that while Staff indicates the inconvenience and cost of transportation to Denver, it does not specify what efforts it has nonetheless made to secure Mr. Vlasak’s presence at the hearing.  For these reasons, the ALJ denies Staff’s Motion and will require Mr. Vlasak’s presence to testify to the facts underlying Staff’s allegations contained in the Complaint.

III. ORDER

A. It Is Ordered That:

1. The Motion of Commission Staff for Telephone Testimony of its Witness Ryan Vlasak is denied.

2. Mr. Vlasak is required to be present in the Commission Hearing Room to offer his testimony in this Complaint proceeding.

3. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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