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I. statement
1. This docket arises out of the application of Randy J. Pacheco, doing business as Cloud City Cab Company (Applicant) for an order of the Commission authorizing an extension of Certificate of Public Convenience and Necessity PUC No. 55783.

2. On June 7, 2010, the Commission provided notice of the application filed describing the scope of authority sought by Applicant as follows: Transportation of passengers in call-and-demand limousine, charter, and taxi service between all points in the County of Lake, State of Colorado, on the one hand, and all points in the County of Gilpin, State of Colorado, on the other hand.

3. On June 28, 2010, Dee Hive Tours and Transportation, LLC (Intervenor), filed an Intervention and a Motion to Dismiss/Strike (Motion) the application through counsel Joseph Folz.

4. As of the date of this order, no documents have been filed in response to the Motion.

5. The Motion alleges that the doctrine of res judicata bars consideration of the application in this docket.  Specifically, Intervenor contends that the issue of “need” for the proposed service was resolved in consolidated Docket No. 09A-819CP against Applicant.  The Motion maintains that because Applicant allowed Decision No. R10-0521, issued on May 26, 2010, to become the final decision of the Commission, Applicant is prevented from filing a new application in this Docket where the same issue of “need” arises.

6. No hearing date or prehearing procedural schedule has been established in this Docket.

II. Discussion and Conclusions

7. In consolidated Docket No. 09A-819CP, Applicant sought, inter alia, common carrier authority covering transportation from all points in Lake County, Colorado, to all points in Gilpin County, Colorado.

8. The ALJ convened a hearing in that Docket on May 7, 2010.  There, in support of his application, Applicant introduced evidence in the form of documentary exhibits and testimony of three witnesses.  Intervenor was a party in that prior proceeding as well and opposed the application at the hearing with evidence of its own.

9. Following the hearing, the ALJ issued Recommended Decision No. R10-0521 on May 26, 2010, granting the application in part, but denying the application as to the service proposed between Lake and Gilpin Counties.  With regard to the latter issue, the ALJ found that Applicant had not adduced sufficient evidence to establish a need for service between Lake and Gilpin Counties.

10. Neither Applicant nor Intervenor, the only parties who contested the hearing in the consolidated Docket, challenged the findings or conclusions of Decision No. R10-0521.  By operation of § 40-6-114, C.R.S., and Commission Rule 1505 (4 Code of Colorado Regulations 723-1-1505), the Recommended Decision became the final Decision of the Commission on June 16, 2010.

11. In the instant Motion, Intervenor maintains that the issue of public need for transportation between Lake and Gilpin Counties is barred by the doctrine of res judicata as between these two parties by virtue of the Decision in the previous docket.  Counsel for Interevnor cited no legal authority for this proposition in the Motion.  Intervenor interprets Decision No. R10-0521 as concluding that “no such [public] need was extant” as of the hearing on May 7, 2010.

12. In actuality, Intervenor’s argument falls under the category of collateral estoppel, rather than res judicata, because it purposes preclusion of the issue of public need.  The doctrine of collateral estoppel is applicable to administrative proceedings, if the elements thereof are satisfied.  Salida School District R-32-J v. Morrison, 732 P.2d 1160, 1163 (Colo. 1987).  The four requirements of a claim of collateral estoppel are: 1) identity of an issue actually and necessarily litigated in a prior proceeding; 2) the party against whom estoppel is sought was a party, or is privy to the prior proceeding; 3) there was a final judgment on the merits; and 4) the party against whom estoppel is asserted had a full and fair opportunity to litigate the issue in the prior proceeding.  Id.

13. Here, Intervenor has not established the first element of identity of the issue.  The difference between the two is time.  The Commission receives and considers evidence of the existence of public need for a proposed service each time an application for authority is submitted.

14. Decision No. R10-0521 concluded that Applicant “did not meet its burden of showing a public need for transportation” between Lake County and Gilpin County.  It would be anomalous to read that conclusion to mean that public need for such transportation will never arise or cannot be proven in the future.  That is the result urged in the Motion.  The Commission has a long-standing and firmly-established practice of evaluating each application on the merits of the evidence presented in support thereof.  As such, the Commission is not strictly bound by the rules applicable to stare decisis.  Applicant may present additional evidence in the form of more detailed or more recent facts in an attempt to establish the present existence of need as an element of a case in pursuit of authority between Lake and Gilpin Counties.  Decision No. R10-0521 merely found that Applicant failed to do so on May 7, 2010.

15. For the foregoing reasons, Intervenor has failed to demonstrate that this Docket is barred by the doctrine of collateral estoppel or is in any other way inappropriate.  The Motion to Dismiss/Strike will be denied.

III. Order

A. It Is Ordered That:

1. The Motion of Intervenor Dee Hive Tours & Transportation, LLC to Dismiss and/or Strike the application in this Docket is denied
2. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge










�  Id at Paragraph No. 62.
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