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I. STATEMENT

1. The captioned applications were filed with the Colorado Public Utilities Commission (Commission) by the City of Fort Collins (Fort Collins) on December 26, 2006.  Notice of the applications was given on January 5, 2007, and timely interventions were filed in both proceedings by the Union Pacific Railroad Company (UP).

2. On February 13, 2007, Fort Collins amended both applications in certain respects and they were granted by the Commission on February 21, 2007.  See, Decision Nos. C07-0148 and C07-0149.
  These decisions authorized and ordered Fort Collins to proceed with the installation of pedestrian traffic signals at railroad crossings located at Horsetooth Road and Drake Road (Crossings) and to interconnect and preempt such traffic signals with the railroad signal controller at the Crossings.   

3. On April 28, 2009, Fort Collins filed pleadings in both matters requesting that the applications be withdrawn and that Decision Nos. C07-0148 and C07-0149 be vacated.  On May 15, 2009, UP filed pleadings opposing these requests.

4. On June 19, 2009, the Commission referred these matters to the undersigned Administrative Law Judge (ALJ).

5. Pre-hearing conferences were held in these proceedings on July 8, 2009.  See, Decision Nos. R09-0711-I and R09-0712-I.  Subsequently, these matters were consolidated for hearing purposes and a hearing was scheduled for November 18, 2009.  See, Decision No. R09-0760-I.  That decision also established filing deadlines for a stipulation and briefs in connection with an inquiry into the Commission’s jurisdiction over the issues raised by the parties.  On September 29, 2009, the ALJ issued an order ruling that the Commission had jurisdiction to determine such issues.  See, Decision No. R09-1104-I.

6. At the request of the parties, the November 18, 2009 hearing date was vacated, the procedural schedule established by Decision No. R09-0760-I was amended in certain respects, and the hearing was re-scheduled for January 26, 2010.  See, Decision No. R09-1188-I.

7. On January 5, 2010, UP filed a motion requesting that Fort Collins be ordered to supplement its previously filed Witness and Exhibits List and that the deadline for filing its Witness and Exhibits List be extended.  On January 7, 2010, that motion was granted, in part, and denied, in part.  See, Decision No. R10-0021-I.

8. On January 19, 2010, the parties jointly filed a pleading entitled “Stipulation and Statement of Matters to be Determined” (Stipulation).  The Stipulation indicated that the parties agreed that an acceptable resolution of the issues involved in these matters would be to install Pedestrian Hybrid Beacons (PHBs) at the Crossings.  The plans for such installations were shown in Exhibits A and B to the Stipulation.  

9. On January 19, 2010, UP also filed pleadings requesting that the January 26, 2010 hearing be vacated, that the deadline for filing its Witness and Exhibits List be extended, and that Fort Collins be compelled to respond to discovery served on January 5, 2010.

10. On January 25, 2010, the hearing date scheduled for January 26, 2010 was vacated, a hearing on the Stipulation was scheduled for March 10, 2010, and UP’s motion to compel discovery was denied.  See, Decision No. R10-0067-I.  That decision also set forth a number of questions relating to the Stipulation that the ALJ asked the parties to address at the March 10, 2010 hearing.

11. A hearing was held in connection with the Stipulation on March 10, 2010, as scheduled. During the course of the hearing Fort Collins presented testimony from Mr. Joseph P. Olson, its Traffic Engineer.  UP presented testimony from Mr. David Peterson, it’s Senior Manager of Industry and Public Projects.  Exhibits 1 through 9 were marked, offered, and admitted into evidence.  At the conclusion of the hearing the ALJ took the matter under advisement.

12. On May 25, 2010, the ALJ issued an interim order rejecting the Stipulation.  See, Decision No. R10-0519-I.  In so ruling, the ALJ found that installation of PHBs at the Crossings, at least as proposed by the Stipulation, would not promote public safety as a result of potential motorist confusion caused by the yellow beacon/flashing red light “overlap” that would result from use of the motion detection circuitry currently serving the tracks at the Crossings.  In this regard, the ALJ noted that this would violate the requirements set forth in Sections 1A.02 and/or 4D.08 of the 2003 Manual for Uniform Traffic Control Devices (MUTCD). The ALJ also found the experimental nature of PHBs to be problematic since no evidence was presented indicating that they had been used in conjunction with pedestrian crossings in close proximity to signalized railroad crossings.

13. On June 2, 2010, the ALJ issued an order setting another prehearing conference for June 22, 2010.   See, Decision No. R10-0541-I.  However, on June 17, 2010, that setting was vacated and a deadline of July 6, 2010, was established for seeking relief from Decision No. R10-0519-I pursuant to 4 Code of Colorado Regulations 723-1-1502.  See, Decision No. R10-0618-I.

14. On July 2, 2010, Fort Collins filed a Motion to Set Aside, Modify or Stay Interim Order R10-0519-I (Motion to Set Aside).  UP filed its Response to the Motion to Set Aside (Response) on July 19, 2010.  

15.  In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. DISCUSSION, FINDINGS, AND CONCLUSIONS 

16. By the Motion to Set Aside, Fort Collins presents four alternative “solutions” to the issues involved in this consolidated proceeding.
  Although it presents these solutions in a descending order of preference, it indicates that any of the four solutions are acceptable to it.

17. The first solution (Issue #1) requests that Decision No. R10-0519-I be set aside and that the Stipulation be approved.  In support of this position, Fort Collins contends that Section 4D.08 of the MUTCD (cited by the ALJ in support of his concern that motorists could be confused by the overlap of the yellow lights displayed by the PHBs and the red lights displayed by the railroad signals at the Crossings) does not apply to railroad signals.  It also contends that Section 1A.02 of the MUTCD (also cited by the ALJ in connection with this same concern) is merely a general statement intended to provide support for more specific standards and, without more specific requirements in the MUTCD, only experience and judgment can be used to determine whether that section has been violated.  It then cites the five-year “no accident” experience it has had with the existing flashing yellow pedestrian beacons at the Crossings.  The operation of these signals also results in an overlap with the red flashing lights displayed by the railroad signals located at the Crossings.  Based on this experience it concludes that motorists would not be confused by a similar overlap resulting from use of the PHBs.

18. The second solution (Issue #2) requests that these cases be stayed in order to provide the Colorado Department of Transportation (CDOT) sufficient time to adopt the 2009 version of the MUTCD.  In this regard, Fort Collins contends that the ALJ’s concern with the experimental nature of PHBs may then be allayed since the 2009 version of the MUTCD includes PHBs as acceptable pedestrian warning devices.

19. The third solution (Issue #3) requests that Fort Collins be allowed to amend its applications in order to position this proceeding for a hearing on the appropriateness of the yellow flashing beacons that are currently in place at the Crossings.  In this regard, Fort Collins wishes to submit evidence and legal argument in support of its position that the pedestrian warning devices currently at the Crossings comply with Section 1A.02 of the MUTCD and that they are not governed by Chapter 4D of the MUTCD.  It again cites the five-year “no accident” experience it has had with the current beacons and red flashing railroad signals in support of its contention that motorists have not been confused by the manner in which these signals operate. 

20. The fourth solution (Issue #4) requests that the status of this consolidated proceeding be returned to the original applications that were approved by the Commission in 2007; i.e., that Fort Collins be allowed to withdraw its request to vacate Decision Nos. C07-0148 and C07-0149 and that it construct standard traffic lights at the Crossings as authorized and ordered by those decisions.     

21. In its Response UP objects to all of the solutions proposed by Fort Collins.

22. Regarding the first solution, UP disagrees with Fort Collins’ contention that Section 4D.08 (which generally prohibits simultaneous displays of circular red and circular yellow signals on any one signal face or on different signal faces on any one approach) does not apply to railroad signals.  As a result, it appears to agree with the conclusion reached by the ALJ in Decision No. R10-0519-I that the yellow/red “signal overlap” resulting from installation of PHBs in the manner proposed by the Stipulation could result in motorist confusion.
        

23. UP objects to the second solution proposed by Fort Collins on the ground that adoption of the 2009 MUTCD by CDOT would not resolve the underlying yellow/red “signal overlap” problem that would result from installing the PHBs, at least in the manner proposed by the Stipulation.  Similarly, UP finds the third solution unacceptable since approval of the current warning system at the Crossings would result in the flashing yellow beacons operating during the entire railroad signal phase and would, therefore, produce an even longer “signal overlap” than would the installation of the PHBs. 

24. Finally, UP also objects to the fourth proposed solution, the installation of standard traffic lights as originally approved by the Commission.  In this regard, it submits that the installation of such devices will, without changing train detection circuitry at the Crossings, result in a seven-second overlap between the conflicting green/yellow signals on the traffic lights and the red flashing signals on the railroad crossing devices.  Again, UP finds this unacceptable since such a solution would produce an even longer “signal overlap” than would the installation of the PHBs.    

25. For the reasons set forth more fully in Decision No. R10-0519-I, the ALJ continues to believe that installation of PHBs at the Crossings, at least in the manner proposed by the Stipulation, would not promote public safety since, in his opinion, the conflicting and overlapping yellow signals produced by the PHBs and the red flashing signals produced by the railroad crossing devices have the real potential of producing confusion among motorists.  This is inconsistent with the requirement of Section 1A.02 of the MUTCD which requires traffic control devices to, among other things, “convey a clear and simple meaning.”  It is also inconsistent with the principle enunciated by Section 4D.08 of the MUTCD which prohibits yellow and red signal indications to be simultaneously displayed on different signal faces for any one approach.  In sum, the arguments advanced by Fort Collins in connection with its first proposed solution (Issue #1) are insufficient to convince the ALJ to set aside or modify Decision No. R10-0519-I so as to approve the Stipulation.  

26. The ALJ also rejects Fort Collins’ second proposed solution (Issue #2).  While he observed in Decision No. R10-0519-I that the experimental nature of PHBs was problematic, the basic problem with their use at the Crossings, at least as proposed by the Stipulation, was the confusion created by the yellow/red signal overlap discussed above.  Adoption of the 2009 MUTCD (which recognizes PHBs as acceptable pedestrian warning devices) by CDOT does not solve this underlying problem.  Therefore, staying this proceeding until CDOT adopts the 2009 MUTCD would not, on its own, alter the conclusions reached in Decision No. R10-0519-I.
 

27. The third proposed solution (Issue #3) offered by Fort Collins must also be rejected.  As observed by UP in its Response, evidence relating to the operation of the pedestrian warning devices currently at the Crossings was presented at the hearing conducted in connection with the Stipulation.  That evidence establishes that such devices display constant yellow flashing beacons during the entire railroad signal phase, even when the gates on the railroad signals are in a down position.  This results in an even longer yellow/red light overlap than would result from use of the PHBs.  It is not necessary to engage in additional fact-finding for the ALJ to conclude, as he did in Decision No. R10-0519-I, that such an overlap violates the principals enunciated by Sections 1A.02 and/or 4D.08 of the MUTCD, has the potential of producing confusion among motorists, and, as a result, does not promote public safety.

28. The fourth proposed solution (Issue #4), that Fort Collins be allowed to withdraw its request to vacate Decision Nos. C07-0148 and C07-0149 and install standard traffic lights at the Crossings, will be granted, in part.  In the Motion to Set Aside Fort Collins observes that this solution will “involve the same 1½ second time delay that was involved with regard to the pedestrian hybrid beacons.”  Similarly, in its Response UP observes that this solution “will result in an overlap of conflicting signals of seven seconds.”  However, the ALJ questions whether the Commission contemplated this result when it approved the installation of standard traffic lights at the Crossings in 2007.

29. While neither the applications filed by Fort Collins or the Commission decisions approving the same specifically address this issue, the ALJ concludes that, in light of the MUTCD provisions referred to in Decision No. R10-0519-I, Decision Nos. C07-0148 and C07-0149 implicitly, even if not expressly, require that Fort Collins install standard traffic lights at the Crossings in such a manner as to eliminate any such overlap.
  To the extent necessary, the ALJ hereby modifies Decision Nos. C07-0148 and C07-0149 for the purpose of including that requirement.  See, § 40-6-112(1), C.R.S. (Commission may, at any time upon notice to the public utility affected, and after opportunity to be heard as provided in the case of complaints, rescind, alter, or amend any decision made by it).                

III. ORDER

A. The Commission Orders That:

1. The Motion to Set Aside, Modify or Stay Interim Order R10-0519-I (Issue Nos. 1, 2, and 3) filed by the City of Fort Collins is denied.  

2. The Motion to Set Aside, Modify or Stay Interim Order R10-0519-I (Issue No. 4) filed by the City of Fort Collins is granted, in part, consistent with the discussion above.

3. To the extent necessary, Commission Decision Nos. C07-0148 and C07-0149 are hereby modified for the purpose of requiring that the City of Fort Collins install standard traffic lights at the Crossings in such a manner that they do not conflict and/or overlap with the flashing red lights on the railroad crossing signals serving the Crossings. 

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
______________________________

Administrative Law Judge










� UP did not object to the intent and purpose of the applications and its opposition thereto was satisfied on the basis of the amendments filed by Fort Collins.  See, Decision Nos. C07-0148 and C07-0149 at ¶¶ 3 and 4.  Therefore, the applications were granted on an uncontested basis.


� This decision modified various procedures and a number of the procedural deadlines set forth in Decision No. R09-1188-I.


� The ALJ considers only the first of the four proposed solutions to constitute a request to set aside or modify Decision No. R10-0519-I since that solution deals specifically with the issue dealt with by that decision; i.e., the parties’ proposal to resolve this case pursuant to the terms of the Stipulation.  The remaining three solutions are in the nature of dispositive motions requesting that this case be resolved in a manner different than was proposed by the Stipulation. 


� In its Response UP contends that the current train detection systems at the Crossings would actually result in a 7.5-second overlap between the yellow beacons on the PHBs and the red signals on the railroad crossing warning devices whenever there is a simultaneous activation of the pedestrian traffic signal and the railroad crossing signals.  


� While the ALJ also expressed some concern about the lack of evidence supporting the use of PHBs in conjunction with pedestrian crossings in close proximity to signalized railroad crossings, this was secondary to the concern raised by the overlap problem.  It is likely that this concern could be overcome if the overlap problem was solved by upgrading the circuitry at the Crossings to a constant time detection system. 


� The applications filed by Fort Collins provide that “[T]he pedestrian signal will be preempted by the railroad signal and includes: (1) a track clearance phase; and (2) rest in red until the train has cleared the crossing.  This preemption will be the same type of preemption that is used for preempting a normal control signal.”  See, Applications at ¶10.  In summarizing Fort Collins’ proposal, Decision Nos. C07-0148 and C07-0149 observe that “[D]uring the preemption phase, the traffic signal will include a track clearance phase and will then rest in red for the vehicles until the train has cleared the crossing.”  See, Decision Nos. C07-0148 and C07-0149 at ¶10.  Subsequently, these decisions authorized and ordered Fort Collins to “proceed with the installation of the pedestrian traffic signal…and to interconnect and preempt the traffic signal controller with the railroad signal controller.” See, Decision Nos. C07-0148 and C07-0149 at Ordering ¶3. 
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