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I. statement
1. On February 23, 2010, Applicant, the City of Durango (Durango or City) filed an application seeking authority to develop a section of the hard-surface Animas River Trail within the Durango & Silverton Narrow Gauge Railroad (DSNGR) right-of-way.  The City also seeks authority to improve the existing at-grade pedestrian crossings of the railroad, as well as installing several new at-grade trail crossings.  

2. Notice of the application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on March 4, 2010.  As a result, Petitions to Intervene in this matter were due by April 5, 2010.  Several parties filed comments and/or interventions.

3. Intervenors in this proceeding include Ms. Sherry G. Puig, Cooper Properties Partnership, LLLP (Cooper Properties); DSNGR; Mr. Timothy Wolf; and Mr. Michael C. Fenton.

4. On April 14, 2010, at the Commissioners’ Weekly Meeting, the Commission, by minute entry, deemed the application complete pursuant to § 40-6-109.5, C.R.S.  

5. A procedural schedule was adopted in this matter as follows:

Direct Witness and Exhibit Lists (Applicant and DSNGR) due

June 25, 2010

Intervenors’ Answer Witness and Exhibit Lists due



July 9, 2010

Rebuttal Witness and Exhibit Lists due




July 23, 2010

Dispositive Motions deadline






August 12, 2010

Settlement Agreement deadline





August 12, 2010

Evidentiary Hearing







August 25, 2010

Public Comment Hearing






August 25, 2010

6. Additionally, the Administrative Law Judge (ALJ) ordered the parties to file legal briefs on the jurisdictional issues raised in the initial pleadings.  The briefs were to address the Commission’s jurisdiction regarding the proposed location of certain portions of the trail; whether the Commission possesses jurisdiction to determine superior fee simple property rights or other property rights disputes; the legality of the proposed new public pedestrian and bicycle crossings at the location of two existing private crossings; and, the legality of Durango’s request for Commission approval for the construction of the proposed trail within the DSNGR right-of-way.  Those briefs were due on July 2, 2010.  It was ordered that all discovery was to be completed no later than August 4, 2010.  

7. By Interim Order No. R10-0837-I, the undersigned ALJ determined the scope of this proceeding after considering the briefs filed by the parties.  

8. On August 10, 2010, Cooper Properties and Ms. Puig filed a Motion to Vacate Current Hearing Date and Continue Matter so as to Allow for Discovery on Safety Concerns (Motion).  Cooper and Puig argue that given the ALJ’s determination that safety issues surrounding the placement of the proposed pedestrian and bicycle trail are appropriate to address in this matter, the parties require additional time to conduct discovery in order to address the issue of whether the proposed routing of the trail presents a safety concern.  Given the amount of discovery the parties wish to conduct, Cooper Properties and Ms. Puig request that the current procedural schedule, including the evidentiary hearing be vacated for a period of three to four months.  Cooper Properties and Ms. Puig argue that this presents no prejudice to Applicant since there is no current time frame indicated for completion of the project.  

9. On August 16, 2010, Durango and the DSNGR filed a Joint Response to Cooper and Puig’s Motion.  Durango and DSNGR argue that Cooper Properties and Ms. Puig had sufficient time to conduct discovery regarding trail placement vis-à-vis safety issues, but chose instead to hold off discovery on this issue pending Commission confirmation that safety issues could be addressed.  

10. Durango and DSNGR further argue that continuing the proceedings an additional three to four months would prejudice both parties by increasing the cost of the public trail improvements.  In addition, the burden of conducting additional and unanticipated discovery after the discovery period is closed is by itself prejudicial. Citing, Polk v. District Court, 849 P.2d 23, 26 (Colo.1993).

II. findings and conclusions

11. The Commission is bound by the directives of § 40-6-109.5, C.R.S., in determining whether to grant or deny the Application.  That statute provides at subsection (2): “[i]n the case of any application not accompanied by prefiled testimony and exhibits, the commission shall issue its decision no later than two hundred ten days after the application is deemed complete as prescribed by the commission’s rules.”  The statute goes on to provide at subsection (3): “[t]he time limits specified in subsection … (2) of this section may be waived by the applicant and, if so waived, shall not be binding on the commission.”  

12. Since the Commission deemed the Application complete on April 14, 2010, a decision in this matter must be issued by November 10, 2010.  Granting Cooper Properties and Ms. Puig’s Motion for a three to four-month stay would clearly allow little or no time for the Commission to conduct a hearing, analyze the testimony and evidence, and issue a decision within the statutory time frame required.  

13. Section 40-6-109.5(3), C.R.S., permits the time limits to be waived by Applicant; however, Durango has not waived the time limits, nor has it indicated that it is inclined to do so.  Without such a voluntary waiver from the Applicant, continuing this matter as requested by Cooper Properties and Ms. Puig would not only prejudice Applicant, but in all likelihood would violate statutory provisions regarding the time limits for the Commission to issue a decision in this matter.

14. Regarding Cooper Properties and Ms. Puig’s arguments regarding the need for additional time to conduct discovery, it is axiomatic that the scope of discovery is broad and extends to “any matter, not privileged, which is relevant to the subject matter involved in the pending action.”  Colorado Rules of Civil Procedure (C.R.C.P.) 26(b).  As long as the matter sought in discovery is “reasonably calculated to lead to the discovery of admissible evidence,” a party may not object to the discovery sought.  C.R.C.P. Rule 26(b)(1).  In addition, the information sought through discovery does not have to be relevant to any particular issue in the case, but only needs to be germane to the subject matter of the underlying claim.  Indeed, Rule 26(b) is to be construed liberally to effectuate the full extent of its truth-seeking purposes.  See, e.g. Williams v. District Court, 866 P.2d 908 (Colo.1993); Jenkins v. District Court, 676 P.2d 1201 (1984).  

15. Cooper Properties and Ms. Puig certainly had the opportunity to inquire through discovery as to matters they considered critical to the issue of trail placement in this proceeding.  Even if they were uncertain as to whether the matter was discoverable, they had the option to request to make a preliminary showing of the relevance or possible relevance of trail placement and the attendant safety concerns in order to determine whether those matters were discoverable.  Hadley v. Moffat County School District, 681 P.2d 938 (1984).  For their own reasons, Cooper Properties and Ms. Puig declined to do so, or to pursue discovery on those matters.  

16. Cooper Properties and Ms. Puig’s arguments for a continuance in this matter lack a reasonable basis for approving the Motion.  In addition, the delay in the case if the Motion was granted would most likely result in a violation of § 40-6-109.5(2), C.R.S.  Therefore, the ALJ finds that each of these matters present valid reasons for the ALJ, within his discretion, to deny the Motion.

III. order

A. It Is Ordered That:

1. The Motion of Cooper Properties Partnership, LLLP and Sherry G. Puig to Vacate Current Hearing Date and Continue Matter filed on August 10, 2010 is denied consistent with the discussion above.

2. The evidentiary hearing in this matter shall proceed on August 25, 2010.

3. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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