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I. statement, findings, and conclusions

1. This is a civil penalty assessment proceeding brought by the Staff of the Colorado Public Utilities Commission (Staff) against the Respondent, Colorado Cab Company LLC, doing business as Denver Yellow Cab (Yellow Cab, Respondent, and/or Company). 

2. On November 3, 2009, the Commission issued to Respondent Civil Penalty Assessment Notice (CPAN) No. 91898 seeking civil penalties (which includes as part of the total amount a 10 percent surcharge pursuant to § 24-34-108, C.R.S.) of $165,000.00 (or $82,550.00 if paid within 10 days). CPAN No. 91898 was issued in connection with a safety and compliance review conducted by Staff Investigators John Opeka and Monita Pacheco, who cited Respondent with 60 violations of the Commission's Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties, 4 Code of Colorado Regulations (CCR) 723-6-6103 concerning hours of service of drivers. That action commenced this proceeding.  

3. Specifically, CPAN No. 91898 alleged 60 violations of 4 CCR 723-6-6l03(d)(IV)(B)(ii) by three drivers at Denver International Airport for driving on specified days in February 2009 after being on duty more than 80 hours in 8 consecutive days.  A copy of CPAN No. 91898 was attached as Exhibit A to the Stipulation and Settlement Agreement and Motion for Approval filed July 16, 2010.  Commission Rule 4 CCR 723-6-6105(b) allows for a penalty of up to $2500.00 per violation.

4. On December 2, 2009, by minute entry during the Commission’s weekly meeting, the Commission referred this matter to an Administrative Law Judge (ALJ).  

5. The parties in this matter are Staff and Respondent.  

6. By Decision No. R09-1316-I, this matter was scheduled for hearing. After the parties advised that they had reached a settlement in principle, the hearing was vacated by Decision No. R10-0128-I.

7. By Decision No. R10-0623-I, Staff was ordered to show cause by written submission why this docket should not be closed for failure to prosecute the civil penalty assessment initiating the above-captioned proceeding with due diligence.

8. On July 16, 2010, the Stipulation and Settlement Agreement and Motion for Approval were filed by Respondent and Staff.  The parties state that Agreement was reached in the spirit of compromise and in light of the uncertainties of trial. The Agreement was also reached to avoid the costly expense of litigation. The Parties contend that the Agreement promotes administrative efficiency by avoiding the time and expense that would be necessarily devoted to hearing this matter in Denver, Colorado. Lastly, the Parties acknowledge that this settlement will not have precedential effect on any other Commission matters.  See Colorado-Ute Elec. Ass’n, Inc. v. PUC, 602 P.2d 861, 865 (Colo. 1979); B & M Serv., Inc. v. PUC, 429 P.2d 293, 296 (Colo. 1967).
9. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

10. The Parties address the factors listed in 4 CCR 723-1-1302(b) in reaching the Agreement.  
11. Staff has been informed by Yellow Cab that it now receives Denver International Airport records that, when combined with an enhanced review with internal records in the internal audit process described in Part II of Exhibit B to the Stipulation and Settlement Agreement and Motion for Approval filed July 16, 2010, provides and will continue to provide information to the Company and to Staff that will result in better detection and correction of hours of service violations. Staff also agrees that the suspension of $115,000 of the penalty initially assessed is appropriate because requiring payment of the entire amount would result in a significant loss of net income to Yellow Cab and such a loss could impair Yellow Cab's ability to continue to serve the public by using some or all of those funds to perform the enhanced review and cross-checking processes including those set forth in this Agreement.

12. In order to settle their differences in the within action, the Parties agree as set forth in their Stipulation and Settlement Agreement filed July 16, 2010.  

13. In addition to other terms, the Parties agree to, and support, assessment of a civil penalty in the amount of $165,000 and suspension of $115,000 of that civil penalty, leaving $50,000 to be paid, which includes the 10 percent surcharge imposed pursuant to § 24-34-108, C.R.S., as part of the settlement.

14. One payment of $50,000 to the Colorado Public Utilities Commission is payable within ten days after the Commission’s approval of this Agreement becomes final.  In the event that Respondent fails to timely pay the reduced amount according to these terms or comply with other stipulated conditions of suspension, the suspended portion of the assessment shall be lifted and the remaining balance, less any payments made and plus the applicable 10 percent surcharge, will be due and payable immediately.

15. The undersigned has concern as to the extent of suspension advocated by the parties.  Staff is satisfied that the Respondent's payment of a reduced civil penalty of $50,000.00, along with compliance with the terms set forth above, is sufficient to motivate the Respondent to remain compliant with the Public Utilities Laws and Commission Rules on a going-forward basis.  It is noteworthy that the entirety of the assessment results from the actions of three individuals causing numerous violations and that substantial corrective actions were undertaken by the carrier.  See Exhibit B to the Stipulation and Settlement Agreement and Motion for Approval filed July 16, 2010.  It is also noteworthy that suspension is conditioned upon Yellow Cab undertaking substantial future obligations to ensure compliance with Commission rules.  In light of the foregoing, the portion of the assessment suspended will not be disturbed.

16. The undersigned has substantial concern as to other portions of the Agreement. First, the Agreement effectively proposes a waiver of Rule 6103(d)(IV)(B) for the first 180 days of operation under the Agreement as Staff agrees in advance not to issue any civil penalty assessment notices concerning future alleged hours of service violations.  Hours of service restrictions play an important role in protecting the traveling public (passengers and others) on streets and highways.  Such restrictions are equally applicable to all taxicab companies.  The Agreement fails to demonstrate sufficient cause to preempt Staff’s prosecutorial discretion in the future enforcement of Commission rules.  

17. Secondly, the Agreement proposes Staff’s agreement not to issue any civil penalty assessment notices for alleged violations documented by Respondent as part of the agreed upon reporting process that Yellow Cab “addresses” before Staff finds such alleged violation.  In addition to the concerns referenced above, this proposal indicates a failure of Yellow Cab to meet its obligations to the traveling public and the Commission.  The effect of the proposal is that so long as Yellow Cab “addresses” violations of a Commission Rule before records thereof are turned over to Staff (which Staff could likely otherwise reconstruct or obtain), there is no risk to Yellow Cab.  However, the proposal does not, and cannot, undo risk to the traveling public for violation of a Commission safety rule.  It is Yellow Cab’s obligation to comply with the Commission’s safety rules, not to “address” violations.

18. The prospective agreement not to prosecute future violations of a Commission rule is contrary to the public interest and cannot be accepted.

19. Third, in addition to restrictions as to prospective violations, the Agreement specifies conditions to suspend the assessment herein as to past violations.  During the intended grace period of the first 180 days, future violations unconditionally do not affect the suspended portion of the assessment.  Thereafter, in part, suspension will be lifted if Staff finds a total of 75 or more violations during the suspension period that “Respondent fails to demonstrate it addressed prior to Staff finding them” and if such violations result in “one or more civil penalty assessments for seventy-five (75) violations of such hours of service regulations that Respondent did not address being issued to Respondent.”  Again, while violations of the Commission’s safety rules cannot be cured by Yellow Cab addressing discovered violations, efforts undertaken to implement and monitor new internal processes during the grace period are a reasonable mitigation factor to support unconditional suspension of the assessment as to past violations for the period.  Thus, the provision will not be disturbed.

20. Based upon the discussion above and the entirety of the evidence of record, the Agreement will be accepted with modifications addressed as to future violations of Commission rules.

21. The undersigned also has a final concern that Yellow Cab may not fully understand its responsibilities to the traveling public and the Commission.  The motion in support of the Agreement carefully notes that all of Yellow Cab's drivers have been and continue to be independent contractors.  Whether drivers are employees, independent contractors, or otherwise arranged, has no relevance to Yellow Cab as a transportation carrier permitting or requiring a driver to drive in violation of a Commission rule.  Rule 6103(d)(IV)(B).  However, this concern does not affect the reasonableness of the Agreement or the public interest therein.

22. Good cause having been demonstrated for the acceptance of the Stipulation and Settlement Agreement, it will be accepted as modified.

II. order

A. The Commission Orders That:

1. The order to show cause in Decision No. R10-0623-I is satisfied. 

2. The Stipulation and Settlement Agreement and Motion for Approval filed on July 16, 2010, are granted as modified by this Decision.  
3. The Stipulation and Settlement Agreement as modified by this Recommended Decision (Agreement), a copy of which is attached hereto as Appendix A, is approved.  

4. The Agreement is incorporated by reference and made an order of the Commission as if fully set forth herein.  All Parties shall comply with all terms of the Agreement.

5. Colorado Cab Company LLC, doing business as Denver Yellow Cab (Respondent) is assessed a penalty of $165,000 for 60 violations of 4 Code of Colorado Regulations (CCR) 723-6-6l03(d)(IV)(B)(ii) of the Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties, 4 CCR 723-6, including an additional 10 percent surcharge imposed pursuant to § 24-34-108, C.R.S.  However, $115,000 of the civil penalty assessed, including the corresponding 10 percent surcharge, is suspended on the condition that: (1) payment in the amount of $50,000 is received by the Commission within ten days after the Commission’s approval of the Agreement becomes final and (2) so long as all conditions of suspension provided for in the Agreement are met. 
6. If Respondent violates any part of the conditions for the suspension of the civil penalty, the suspension shall immediately expire and any remaining balance of the total assessed penalty shall be due and payable to the Commission within ten days thereof.
7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge
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