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I. statement

1. Pursuant to Decision No. R10-0650-I, the parties were directed to contact the undersigned Administrative Law Judge (ALJ) with any objection to holding a hearing in this matter on September 21 or 22, 2010.  Only intervenors San Miguel Mountain Ventures, LLC, doing business as Telluride Express and/or Montrose Express and/or Wild West Tours have done so, expressing a preference for September 21, 2010.  Therefore, according to the terms of the Order, any objections to a hearing during that time period from other parties are now deemed waived.

2. The hearing shall be scheduled as set forth in this Order and the precise location of the hearing shall be clarified by a subsequent Order.  
3. Also pursuant to Decision No. R10-0650-I, Kling Mountain Guides, LLC (Applicant), was ordered to perform two tasks.  On or before July 12, 2010, Applicant was required to make a filing establishing its closely-held status or enter an appearance through a licensed attorney.  To date, it has not done so.  In addition, on or before July 19, 2010, Applicant was required to file and serve a disclosure of witnesses and exhibits it intends to present at hearing pursuant to Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1405(e).  To date, it has not done so.

4. According to the provisions of Decision No. R10-0650-I, no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule and, similarly, no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.
5. As the proponent of a Commission Order conferring the transportation authority sought in the application, Applicant has the burden of proof in this proceeding.  4 CCR 723-1-1500.  If Applicant is precluded from presenting any witness testimony or exhibits because of its failure to timely identify such proposed evidence to the Commission and other parties, it is extremely unlikely that Applicant will be able to sustain its burden at hearing.

6. Additionally, as noted in Decision No. R10-0650-I, the intervenor parties have already disclosed their lists of proposed witnesses and exhibits.  This fact underscores the purpose behind the exclusionary rule described above:  avoiding undue prejudice.  Here, Applicant has the benefit of preparing its case with the knowledge of what evidence will be presented from the opposing intervenors, while Applicant’s conduct deprives those intervenors of the same benefit.

7. To convene this hearing in Durango involves the commitment of significant Commission resources in terms of arranging a remote location for the hearing, procuring the services of a court reporter, and requiring the ALJ to spend three days traveling round trip from Denver.  It also requires the parties to spend time and effort in preparation.  The ALJ finds and concludes that the commitment of such resources and effort would be wasted if Applicant is precluded from presenting evidence sufficient to prevail in its application.

8. Accordingly, Applicant will be required to show cause why this proceeding should not be dismissed, without prejudice, based on Applicant’s failure to make the filings required of it by the Commission’s prior Order and based on the evidentiary implications of such failure described above.  Applicant will be required to show cause in the form of a filing with the Commission, served on all parties, due no later than seven days after the effective date of this Order.
II. ORDER

A. It Is Ordered That:  

1. A hearing in this matter shall be conducted at the following date, time, and place:  

DATE:

September 21, 2010

TIME:

9:00 a.m.  

PLACE:
To Be Determined
 


Durango, Colorado                                 
2. Kling Mountain Guides, LLC shall make a filing with the Commission within seven days, in accordance with Paragraph No. 8, above, to show cause why its application should not be dismissed without prejudice in the interests of fairness and effective use of Commission resources.

3. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge
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