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I. statement

1. On July 8, 2010, Union Taxi Cooperative (Union Taxi) filed a Petition for Waiver of Safety Regulations-Driver (Petition).  Union Taxi sought a two-year waiver of Commission Rule 4 Code of Colorado Regulations (CCR) 723-6-6102(a) to allow one of its drivers, Mr. Abedu Ragu, to continue operating a taxi for Union Taxi.  

2. According to the Petition, Mr. Ragu is missing his right eye and wears a prosthetic eye.  Driving a taxi is his only means of support for his family.  Despite the fact Mr. Ragu has only one eye, he has been driving a taxicab in the Denver Metropolitan Area for the last ten years.  The Petition further specifies that Mr. Ragu has received a waiver every two years which allows him to drive a taxi.  

3. According to the Treating Physician’s Statement of Examination, attached to the Petition for Waiver, Mr. Ragu’s best corrected visual acuity in his right eye is 20/100.  However, his best corrected distant visual acuity in both eyes is 20/20.

4. This matter was set for hearing via telephone on November 25, 2008 at 9:00 a.m.  At the assigned place and time the undersigned administrative law judge (ALJ) called the matter for hearing.

5. During the course of the hearing, testimony was received from Mr. Ragu and from Mr. Mathison, Driver Manager for Union Taxi.

6. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II. FINDINGS OF FACT

7. Commission Rule 4 CCR 723-6-6102(a), which incorporates by reference, Federal Rule, 49 Code of Federal Regulations Part 391.41(b)(10), which in turn provides that a person is physically qualified to drive a commercial vehicle if that person “has visual acuity of at least 20/40 (Snellen) in each eye without corrective lenses or visual acuity separately corrected to 20/40 (Snellen) or better with corrective lenses [and] distant binocular acuity of at least 20/40 (Snellen) in both eyes with or without corrective lenses …and the ability to recognize the colors of traffic signals and devices showing standard red, green, and amber.”  

8. Union Taxi is a common carrier of passengers providing taxi service in the Denver metropolitan area pursuant to its Certificate of Public Convenience and Necessity issued by this Commission.  Union Taxi employs Mr. Ragu as a full-time taxi driver.

9. As indicated above, Mr. Ragu has been driving a taxi for ten years in Denver and has received a medical waiver every two years which allows him to continue driving a taxi.  Mr. Ragu’s last medical exam was conducted on July 7, 2010 by Concentra Medical Center in Aurora, Colorado.  According to the results of the exam, which was included with the Petition, Mr. Ragu’s health is excellent with no issues except for his eyesight.

10. Regarding Mr. Ragu’s eyesight, the test results indicate that his uncorrected vision in the left eye is 20/30.  In addition, it was indicated that Mr. Ragu was able to recognize and distinguish among traffic control signals and devices showing standard red, green, and amber colors.  

11. In a letter attached to the medical exam, Lori A. Sanger, O.D. indicated that she has examined Mr. Ragu four times for comprehensive yearly eye exams.  The letter confirms that the vision in his left eye is 20/30 uncorrected.  His left eye, however, has signs of early cataracts and his best corrected vision is still just 20/25-3.  Due to the cataracts, Ms. Sanger indicates that Mr. Ragu experiences more difficulty driving at night.  Ms. Sanger states that cataracts induce glare and make it more difficult driving in dark conditions.

12. Mr. David Matheson, General Manager of Union Taxi testified on behalf of Mr. Ragu.  He testified that Mr. Ragu is well qualified as a driver and he has no reason to believe that his eye condition will inhibit his ability to successfully operate motor vehicles.  

13. Mr. Ragu’s driving record (attached to the Petition) while showing some infractions, has been clean and indicates no violations since 2007, nor any suspensions, convictions, or revocations.  Union Taxi requests that this Petition for Waiver of Rule 6102(a) be granted so that it may retain Mr. Ragu as a full-time driver.

14. While Federal Rule 391.41(b)(10) provides that a person is physically qualified to drive a motor vehicle if that person has distant visual acuity of at least 20/40 in each eye with or without corrective lenses, and distant binocular acuity of at lease 20/40 in both eyes with or without corrective lenses, the Commission may grant a waiver or variance from this requirement for good cause shown, if it finds that the grant would not be contrary to statute.  4 CCR 723-1-1003(a).

15. Mr. Ragu, per his testimony and representations made in the Petition has received prior waivers from the provisions of Safety Rule 391.41(b)(10).

16. Mr. Ragu also testified that he sometimes has trouble seeing at night due to the glare of oncoming headlights, especially with high beams illuminated. 

III. findings and conclusions
17. The Commission has adopted by reference, Federal Safety Rules, such as Rule 391.41(b)(10) to protect the public safety.  The Commission has recognized that it would be “contrary to law” to grant a waiver of the Safety Rules, such as that requested here, in the absence of proper assurances that the public safety will be protected.  See, e.g., Decision No. R00-1465.  This Commission’s policy is that when considering exemptions such as that requested here, there should be assurances that such an exemption will not be contrary to the public interest and that the exemption achieves an acceptable level of safety.  

18. Mr. Ragu testified that his eye condition has not adversely affected his ability to safely operate a motor vehicle.  His driving record, attached to the Petition, confirms he has had no accidents, violations, suspensions, or revocations in the last three years.  Mr. Ragu indicated that he is able to see adequately while on the job and in his daily routines.  According to the medical exam report, he stated that when he is driving, he has no problem determining the shapes of signs and can easily distinguish between stop signs and square or rectangular signs that might indicate directions or other information.  However, it is concerning that the Doctor of Optometry stated and Mr. Ragu confirmed through testimony that he does have trouble with bright light glare while driving at night.  

19. The Petition requests a two-year waiver of the Safety Rule.  Because Mr. Ragu has demonstrated that his eyesight provides him distant visual acuity of 20/30 in his left eye, a grant of the request for waiver is justified.  However, in order to ensure the health, safety, and welfare of his passengers, it is prudent to place conditions on the approval of the waiver of the Safety Rule.  
20. The ALJ is concerned that his problems with bright light glare pose a risk to passengers in his taxi.  Mr. Ragu testified that he typically drives a taxi from early morning to approximately 6:00 p.m.  This may pose a problem during the winter months when days are typically shorter than summer months during which he will be operating a taxi during darkness.  Mr. Ragu will not be ordered to drive only during daylight hours, nonetheless, he may not operate a taxi during overnight shifts.  Consequently Mr. Ragu may drive a taxi only during the hours of 5:30 a.m. to 6: p.m.  In addition, Mr. Ragu is ordered to have his eyesight re-examined in one year to ensure that the cataracts in his left eye have not gotten worse.  Mr. Ragu is ordered to provide a copy of this eye exam to Union Taxi, which is required to keep that report on file and provide it to Commission Transportation Staff upon request, in order to determine whether it is still favorable for him to continue driving.  

21. Pursuant to Commission Rule 4 CCR 723-6-6014(b), Union Taxi shall ensure that a copy of the waiver is: (1) carried on the affected driver’s person whenever the driver is operating a motor vehicle over which the Commission has jurisdiction; and (2) maintained in the affected driver’s qualification file.

22. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.
IV. ORDER

A. The Commission Orders That:

1. The Petition for Waiver of Safety Regulations of Commission Rule 4 CCR 723-6-6102(a) and incorporated by reference, federal regulation 49 Code of Federal Regulations Part 391.41(b)(10) filed by Union Taxi Cooperative (Union Taxi), is granted for Mr. Abedu Ragu, for a two-year period from the effective date of this Decision.

2. The Petition for Waiver is granted subject to the following conditions:

a. Mr. Ragu must provide the Commission with an eye exam report no later than one year from the effective date of this Recommended Decision that specifically indicates whether the cataracts in his left eye have worsened or remain static;

b. Mr. Ragu must provide Union Taxi with a copy of that eye exam report, which Union Taxi must keep on file and make available to Commission Transportation Staff upon request.

c. Union Taxi shall notify Commission Transportation Staff immediately of any eye exam result that indicates a worsening of Mr. Ragu’s condition.

d. In the event that Mr. Ragu experiences any adverse symptoms associated with cataracts prior to the one-year follow-up exam as ordered above, he should notify his supervisors immediately, who in turn should notify Commission Transportation Staff, in order to evaluate whether it is appropriate for Mr. Ragu to continue driving for Union Taxi.

e. Mr. Ragu is prohibited from operating a taxi during overnight shifts and may only generally operate a taxi from the hours of 5:30 a.m. to 6:00 p.m.

3. Union Taxi shall promptly (within 30 days) notify and file with the Commission, any documents or information concerning any accident, arrest, license suspension, revocation or withdrawal, as well as any convictions involving Abedu Ragu during the period of the waiver granted herein.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Director
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PAUL C. GOMEZ
______________________________
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