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I. STATEMENT
1. On February 23, 2010, the City of Durango (Durango or City) filed an application seeking authority to develop a section of the hard-surface Animas River Trail within the Durango & Silverton Narrow Gauge Railroad (DSNGR) right-of-way.  The City also seeks authority to improve the existing at-grade highway-rail crossings of the railroad, as well as installing several new at-grade trail crossings.  

2. Notice of the application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on March 4, 2010.  As a result, Petitions to Intervene in this matter were due by April 5, 2010.
  Several parties filed comments and/or interventions.

3. Intervenors in this proceeding include Ms. Sherry G. Puig, Cooper Properties Partnership, LLLP (Cooper); DSNGR; Mr. Timothy Wolf; and Mr. Michael C. Fenton.

4. On April 14, 2010, at the Commissioners’ Weekly Meeting, the Commission, by minute entry, deemed the application complete pursuant to § 40-6-109.5, C.R.S.  

5. On April 30, 2010, the Commission issued Decision No. C10-0412, referring the above captioned matter to an Administrative Law Judge (ALJ) for hearing or disposition.  The Commission, recognizing the complexity of the City’s Application, ordered that it was essential it refer the Application to an ALJ to gather additional information on the Application, the proposed trail itself, legal briefing on the jurisdictional issues, disposition of the interventions, determination of whether a public hearing on this matter would be appropriate, and a determination of the merits of the Application.

6. By Decision No. R10-0615-I, in addition to adopting a procedural schedule, the ALJ ordered the parties to file legal briefs on the jurisdictional issues raised in the pleadings.  The briefs were to primarily address the Commission’s jurisdiction regarding the proposed location of certain portions of the trail; whether the Commission possesses jurisdiction to determine superior fee simple property rights or other property rights disputes; the legality of the proposed new public pedestrian and bicycle crossings at the location of two existing private crossings; and, the legality of Durango’s request for Commission approval for the construction of the proposed trail within the DSNGR right-of-way.  

7. Durango and DSNGR filed a joint brief addressing the pertinent issues, as well as Timothy Wolf, and Cooper and Puig.
  The parties all generally agree that the Commission is without jurisdiction to determine property right disputes between the parties.  Durango and DSNGR argue that the Commission is also without jurisdiction to determine the location of the trail within the railroad right-of-way.  In addition, the Commission does not possess jurisdiction over the trail/track crossings which do not involve a public highway.  Therefore, the Commission’s jurisdiction in this matter lies only with the proposed reconstruction and improvement of the two existing at-grade highway rail crossings.

Mr. Wolf argues that the Commission has jurisdiction as to all crossings where the multi-use train proposed by Durango crosses the DSNGR tracks.  In those instances, Mr. Wolf argues that the Commission has jurisdiction to approve or impose conditions on the crossings.  Mr. Wolf goes on to argue that while the Commission may consider safety issues outside of the crossings by statute in order to promote public safety, it nonetheless does not possess jurisdiction 

8. to modify the proposed trail as proposed by Durango, or to direct where, within the right-of-way the trail must be situated.

9. On the other hand, Cooper and Puig take the position that the Commission possesses authority to decide the placement of the multi-use trail within the right-of way under its authority to ensure health and safety as a matter of statewide concern.  However, Cooper and Puig go an additional step and recommend that this matter not be heard by the Commission at this time until the underlying property issues have been resolved in district court. 

II. ANALYSIS AND FINDINGS
A. Authority to Adjudicate Property Rights

10. The ALJ agrees with the parties’ individual positions that the adjudication of property rights does not lie within Commission jurisdiction.  It is not within the Commission’s power to resolve property disputes among parties.  As succinctly stated by the Colorado Supreme Court in Public Service Company of Colorado v. Van Wyk, 27 P.3d 377, 385 (Colo.2001), “the PUC does not have, and was never given, any authority to adjudicate property rights.”  Citing, Mountain View Electric Association, Inc. v. Pub. Utils. Comm’n., 686 P.2d 1336 (Colo. 1984).  As a result, the ALJ finds that the Commission is explicitly precluded from resolving any property disputes that may arise among the parties in this proceeding.

B. Jurisdiction Related to Crossings

11. Unlike the issue related to the Commission’s jurisdiction to determine property right disputes, the parties’ opinions vary regarding the reach of Commission jurisdiction over railroad crossings.  Durango and DSNGR take the position that the Commission is without jurisdiction under § 40-4-106(2)(b), C.R.S., to determine the location and other details of trail crossings that do not also involve a “public highway” crossing.  According to Durango and DSNGR, the plain language of the statute provides the Commission jurisdiction only over crossings between railroad tracks and “public highways.”  The statutory language does not mention footpaths or bike paths.  These types of pathways are not within the commonly accepted and understood meaning of the term “public highway,” therefore Durango and DSNGR maintain that any crossing involving footpaths or bike paths are outside the scope of Commission jurisdiction.  

12. Mr. Wolf maintains that the Commission’s jurisdiction is limited to consideration of safety issues and cost allocations associated with crossings over public highways or roads over the tracks of any railroad.  Mr. Wolf goes on to argue that where the proposed trail crosses the DSNGR tracks, the Commission possesses jurisdiction to approve or disapprove of the crossing, or to impose certain conditions such as grade separation upon the crossing.  The statute does not contemplate that the Commission may utilize its discretion, other than to determine crossing locations, to modify the trail as proposed by Durango, or to direct where, within the right-of-way the trail must be located.

13. Cooper and Puig concur that the Commission’s authority over the rail crossings in this proceeding is uncontroverted.  However, Cooper and Puig go even further and argue that under the Commission’s authority to regulate public safety it has jurisdiction to review and decide the routing of a pedestrian and bicycle trail within an actively used railroad right-of-way based upon those safety concerns.

14. It is not disputed that the primary jurisdiction of the Commission in this matter is derived from § 40-4-106(2)(a), C.R.S.  However, the parties diverge from there as to how far that jurisdiction extends.  In interpreting the relevant language of the statute as a whole, the Commission has determined that its jurisdiction over crossings is not limited to those crossings over the narrow definition of “public highway” as Durango and DSNGR argue.  Rather, the Commission’s jurisdiction extends not merely to crossings over main, direct roads, but also to crossings involving secondary roads, surface streets, and pedestrian and bicycle paths as proposed here.  Indeed, the Commission has a long, uncontroversial history of authority over pedestrian and bicycle crossings such as proposed here.

15. While at first glance it is tempting to assume § 40-4-106(2)(a), C.R.S., is applicable only to public highways as that term applies to main thoroughfares, such is not the case.  Subsection (3)(a)(I) of that same statute, in addressing when a crossing may be abolished by the Commission or other agency or local government, makes specific reference to any crossing at grade which runs over any “public highway” or “road.”  It is not logical that the legislature would provide the Commission with authority to relocate, alter, or abolish crossings over other thoroughfares at subsection (3)(a)(I), but limit its jurisdiction at subsection (2)(a) to merely main thoroughfares.  

16. This established interpretation of § 40-4-106, C.R.S., is consistent with well-settled canons of statutory interpretation.  In interpreting statutes, the statute must be given whatever meaning was intended by the General Assembly.  London Guarantee & Accident Co. v. Coffen, 42 P.2d 998 (1935).  In interpreting a statute, the tribunal must give effect to the intent of the lawmaking body and presume that the General Assembly intends a just and reasonable result.  Thus, a statutory interpretation that defeats the legislative intent or leads to an absurd result will not be followed.  Avicomm, Inc. v. Pub. Utils. Comm’n, 955 P.2d 1023 (Colo.1998).  Additionally, a statute is to be considered as a whole to give consistent, harmonious, and sensible effect to all its parts and to further the legislative intent evidenced by the entire statute.  Martinez v. Cont’l Enters.,730 P.2d 308 (Colo.1986).  

17. Appropriately construing §40-6-106, C.R.S., according to the well-settled principles cited above, it is evident that the Commission’s jurisdiction over crossings not only applies to “public highways” as that term is defined to mean a main thoroughfare, but applies as well to roads, streets, and pedestrian and bicycle paths.  This finding is further supported by the statutory edicts which direct the Commission to ensure the health, safety, and welfare of the citizens of Colorado under its broad police powers.  For example, § 40-3-101(2), C.R.S., provides that:

Every public utility shall furnish, provide, and maintain such service, instrumentalities, equipment, and facilities as shall promote the safety, health, comfort, and convenience of its patrons, employees, and the public, and as shall in all respects be adequate, efficient, just, and reasonable.

In addition, § 40-4-101(1), C.R.S., further provides that:

Whenever the commission, after a hearing upon its own motion or upon complaint, finds that the rules regulations, practices, equipment, facilities, or service of any public utility or the methods or manufacture, distribution, transmission, storage, or supply employed by it are unjust, unreasonable, unsafe, improper, inadequate, or insufficient, the commission shall determine the just, reasonable, safe, proper, adequate, or sufficient rules, regulations, practices, equipment, facilities, service, or methods to be observed, furnished, constructed, enforced, or employed and shall fix the same by its order, rule, or regulation.

Given the broad authority over public safety the legislature provided the Commission, it is evident that it was not the legislature’s intent to create a safety void by precluding the Commission from asserting authority over railroad crossings involving roads, streets, or pedestrian and bicycle paths.  As a result, the ALJ finds that the Commission has jurisdiction over each crossing at issue in this proceeding.

C. Jurisdiction Regarding Placement of Trail Within DSNGR Right-of-Way

18. Durango and DSNGR take the position that the Commission has no jurisdiction to determine the location of the path within the DSNGR right-of-way.  In this proceeding, the parties argue that the Commission’s jurisdiction, which it derives wholly from constitutional and statutory provisions is conferred and expressly circumscribed by § 40-4-106, C.R.S.  Durango and DSNGR contend that the location of the trail at issue and which side of the tracks it should follow are matters within the discretion of DSNGR and are not choices for the Commission to make for the railroad.  

19. Mr. Wolf concurs with Durango and DSNGR that the Commission is without authority to determine the location of the trail within the railroad’s right-of-way.  Mr. Wolf urges that the jurisdiction of the Commission should be construed narrowly, especially when deciding the scope of authority outside the perimeter of the actual crossing.  Mr. Wolf interprets § 40-4-106(2)(a), C.R.S., as limiting the Commission’s discretion to crossing locations only, and precluding discretion to modify the trail as proposed by Durango, or to direct where in the right-of-way the trail must be located.

20. Cooper and Puig argue that the Commission possesses broad authority to regulate all public safety related aspects of the operation of a utility under its jurisdiction, including a determination of whether safety concerns are raised by the trail placement within DSNGR’s right-of-way.

21. The Commission’s jurisdiction in this matter is not limited merely to the reconstruction and improvement and cost issues associated with the crossings at issue pursuant to the provisions of § 40-4-106, C.R.S., as Durango and DSNGR argue.  Rather, by virtue of Article XXV of the Colorado Constitution, as well as § 40-3-101(2) and § 40-4-101(1), C.R.S., the Commission is endowed with broad police powers to ensure the health, safety, and welfare of the citizens of Colorado in its oversight of utilities within the State.  

22. As indicated above, through §§ 40-3-101(2) and 40-4-101(1), C.R.S., the Commission ensures health, safety, and welfare through rules, regulations, and orders.  The Commission is the authority that possesses the expertise and knowledge to evaluate the safety of public utility facilities throughout the state, whether or not they are located within the boundaries of a municipality.  It is for this reason that the legislature endowed the Commission with such broad police powers to ensure health, safety, and welfare in the context of public utilities.  The Colorado Supreme Court has determined that the Commission possesses the statutory and constitutional authority to make safety determinations, even when such determinations conflict with local ordinances or other statutory provisions.  See, Mountain View Electric Association, Inc. and Van Wyk, supra, as well as City of Craig v. Pub. Utils. Comm’n, 656 P.2d 1313 (Colo.1983).

23. In City of Craig, where Craig appealed a Commission decision to close a railroad crossing due to safety concerns, the court held that statutes which authorized local control of the establishment of railroad crossings were nonetheless limited by the Commission’s exercise of its police power to regulate and abolish crossings in the interest of public safety.  Id. at 1316.  The court recognized the well established principle that the regulation of public utilities, including railroads, in the interest of public safety is a matter of state-wide concern.  Id.  The court in City of Craig held that “the state’s interest in making railroad safety a matter of state-wide concern is two-fold: it ensures a uniformity in railroad safety conditions, and makes possible the regulation and supervision of those conditions by an agency possessing experience and expertise in such matters.”  Id.

24. The Commission’s authority to regulate in the interests of public safety supersedes the railroad’s unique easement characteristics which provide a railroad virtual dominion over its right-of-way for its exclusive use and possession.  While it is undeniable that railroads possess such broad and unique easement control, that control extends to other property owners such as adjacent servient estate holders.  It does not however, supersede the Commission’s police power over safety issues. 

25. As a result, it is found that the Commission possesses the authority to make determinations pursuant to the statutory provisions provided in § 40-4-106, C.R.S.,, regarding each of the six crossings at issue in this Application.  In addition, the Commission possesses the authority to determine whether the placement of the trail within DSNGR’s right-of-way presents a safety issue requiring realignment of the trail to mitigate such safety issues.  

26. Finally, Cooper and Puig urge the Commission to postpone consideration of Durango’s application until the underlying property rights issues are resolved.  The parties also request that the matter be dismissed or stayed until Durango provides additional information regarding how the trail is to actually be routed or constructed within the railway right-of-way.  Cooper and Puig argue that the Application lacks sufficient detail on the actual plans for construction and placement of the trail.  

27. The motion to dismiss or stay the proceedings is denied.  As the court noted in City of Craig, in the event that a Commission decision affects the property rights of individuals, the determination of affected property rights “are issues to be determined at another time and in another forum.”  Id. at 1317.  With regard to the lack of clarity regarding Durango’s plans, this is the purpose of discovery.  Discovery rules are intended to be liberally construed in order for a party to request any material that may be related in some fashion to the underlying issues of the proceeding.  Certainly, Cooper and Puig may avail themselves of the process in order to obtain the information they consider is lacking in the Application. 

III. ORDER
A. It Is Ordered That:

1. The scope of the Commission’s jurisdiction in this matter extends to all six crossings at issue in the Application consistent with the discussion above.

2. The Commission does not have jurisdiction over any property rights disputes that may arise as a result of the Application or from a Commission Decision regarding approval or disapproval of some or all of the crossings at issue in this proceeding consistent with the discussion above.

3. The Commission possesses jurisdiction to determine the placement of the trail within the railroad’s right-of-way pursuant to the Commission’s police powers under § 40-3-101 and § 40-4-101, C.R.S., to ensure the health, safety, and welfare of the public, consistent with the discussion above.

4. The Motion to Accept Late-Filed Brief filed by Cooper Properties Partnership, LLLP and Sherry G. Puig is granted.

5. The Motion to Dismiss or to Stay Proceedings Pending the Disclosure of Further Information by Applicant, filed by Cooper Properties Partnership, LLLP and Sherry G. Puig is denied.

6. This Order is effective immediately.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge










� The 30-day notice period expired on April 3, 2010 which was a Saturday.  Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1203 provides that “when the day for the performance of any act under these rules … falls on a Saturday, Sunday, legal holiday, or any other day when the Commission’s office is lawfully closed, then the day for performance or effective date shall be continued until 5:00 p.m. on the next business day.”  In this instance, the next business day was Monday April 5, 2010.


� The ALJ notes that Cooper and Puig did not timely file their joint brief pursuant to the ALJ’s Order and Commission Rule 4 CCR 723-1-1204(b), which requires a pleading filed via fax to be followed within one business day by the filing of the original and the requisite number of copies.  While Cooper and Puig failed to comply with this filing deadline, the ALJ will nonetheless will allow the brief and consider the arguments contained therein.  


� See, e.g., Decision No. R02-792, Docket No. 02A-057R, In the Matter of the Application of City of Lafayette for Authority to Construct a Pedestrian/Bicycle Crossing over the Burlington Northern and Santa Fe Railway Road at Approximately Mile Post 19.5 for Access to Rock Creek Open Space.  


See also, Decision No. R09-0566, Docket No. 08A-380R, In The Matter of the Application of the Central Platte Valley Metropolitan District, for Authority to Construct a Grade Separated Pedestrian Bridge Over the Burlington Northern Santa Fe Railroad and Union Pacific Tracks, at BNSF’s l/S 5, mp 0.5 Colorado Division, More or Less, Location in the City and County of Denver.
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