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I. statement

1. AA Yellow Shuttle Express, Inc. (Petitioner) initiated the captioned proceeding on April 9, 2010, by filing a petition seeking a Commission order authorizing a waiver of Rule 6308 (Luxury Limousine Categories), 4 Code of Colorado Regulations (CCR) 723-6.
2. On April 26, 2010, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed (Notice).  That Notice was also served on interested parties by mail on April 28, 2010.
3. On May 6, 2010, Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab (Intervenor) entered its appearance through counsel and filed Notice of Intervention by Right.

4. On May 12, 2010, the Commission referred this matter to the undersigned Administrative Law Judge (ALJ) for disposition.

5. On July 1, 2010, Intervenor filed and served its Motion in Limine and Motion to Dismiss Application.  Petitioner filed no response to that motion.

6. On July 6, 2010, pursuant to Decision No. R10-0694-I, the evidentiary hearing originally set for July 21, 2010, was rescheduled to July 29, 2010.

7. On July 23, 2010, pursuant to Decision No. R10-0776-I, the Motion was granted in part thereby limiting the evidence Petitioner would be permitted to present at hearing.

8. On July 26, 2010, Petitioner filed a one page document, signed by Mr. Emad Queider, expressing Petitioner’s desire to withdraw the petition and dismiss the case.  This filing bears no indication that it was served on Intervenor or its counsel.

9. With the evidentiary hearing only two days away, on July 27, 2010, the ALJ contacted counsel for Intervenor to inquire whether Intervenor had any objection to Petitioner’s request to withdraw the petition and dismiss this action.  Counsel responded that Intervenor had no objection.
10. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.

II. findings and conclusions

11. Pursuant to Commission Rule 1309(d), “[a] party may withdraw an application or petition upon notification to the Commission and all parties prior to 45 days before the first day of hearing. … A party may withdraw or dismiss an application, petition, tariff, or advice letter after such respective times only upon motion granted by the Commission.  In ruling upon such a motion, the Commission shall consider whether good cause for withdrawal is stated, and whether other parties would be prejudiced.”  4 CCR 723-1-1309.  

12. The filing submitted by Petitioner is not framed as a motion and does not include a certificate of service or other indication that notification of the withdrawal was communicated to the other party.  

13. Petitioner has appeared in this docket, through its President, Mr. Queider.  Mr. Queider has not represented that he is an attorney.  Accordingly, Petitioner may not be aware of the procedural requirements of filing a motion to withdraw its application at this stage of the proceedings, of notice to the other party, and/or the response time typically afforded to parties by Commission Rules.

14. In the interest of resolving this matter expeditiously and with consideration of the rapidly approaching hearing date, the ALJ has construed Petitioner’s filing as a motion to dismiss its Petition.

15. As noted above, the ALJ contacted counsel for Intervenor on July 27, 2010.  She confirmed that she was aware of Petitioner’s filing through a search that she conducted of the Commission’s E-filing system.  She stated that Intervenor had no objection to the granting of Petitioner’s request for dismissal.

16. The evidentiary limitation imposed on Petitioner pursuant to Decision No. R10-0776-I, while warranted, made Petitioner’s burden of proving its case at hearing more difficult.  Petitioner was prevented from calling any witnesses other than Mr. Queider and from introducing any documentary evidence not attached to the original petition.  Accordingly, at this late stage, there is nonetheless good cause for Petitioner’s request for withdrawal and dismissal. 

17. The ALJ finds no prejudice to the opposing party on the grounds that Intervenor sought dismissal in its recent motion and its counsel expressed no opposition to the Petitioner’s request.

18. For good cause shown and in the absence of prejudice to the only other party, the ALJ will grant Petitioner’s motion to withdraw the petition without prejudice.  The hearing set for July 29, 2010, is vacated and the Docket will be closed.
III. ORDER

A. The Commission Orders That:

1. The Motion of Petitioner AA Yellow Shuttle Express, Inc., to dismiss its petition is granted without prejudice.

2. The evidentiary hearing scheduled for July 29, 2010, is vacated.

3. Docket No. 10V-223EC is now closed.

4. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

5. As provided by §40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.



(a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.



(b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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Doug Dean, 
Director
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KEITH J. KIRCHUBEL
______________________________
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