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I. STATEMENT
1. The above-captioned rulemaking proceeding was commenced on January 28, 2010, when the Colorado Public Utilities Commission (Commission) issued its Notice of Proposed Rulemaking (NOPR) in this matter.  See, Decision No. C10-0075.  A copy of the proposed rule was included in the NOPR.  The NOPR was published in the February 10, 2010 edition of The Colorado Register.
2. The basis and purpose of the proposed rules is generally to describe the manner of regulation over persons providing transportation service by motor vehicle in the State of Colorado. More specifically, the basis and purpose of the proposed rule amendments is to implement House Bills (HBs) 09-1244 and 09-1279; to consolidate the rules on the Commission’s authority to inspect a motor carrier’s records, motor vehicles, and facilities; to clarify the role of the Colorado State Patrol in the suspension of a hazardous materials carrier’s or nuclear materials carrier’s permit; to clarify a federal preemption and an exemption with regard to the safety rules; to establish a service standard for a time call for taxi service; to establish a rebuttable presumption regarding the applicability of the Unified Carrier Registration Agreement (UCR); to establish circumstances when a towing carrier may contract as an agent; and to clarify the applicability of the rules.

3. The statutory authority for the proposed rules is found in §§ 40-2-108, 40-2-116, 40-3-102, 40-5-105, 40-7-113(2), 40-10-105(2)(c), 40-10-111, 40-10.5-102(2)(c), 40-11-103(1), 40-11-105, 40-13-104(1), 40-13-107, 40-14-108(1), 40-14-110, 40-16-103.8, and 40-16-105(1), C.R.S.
4. Written comments were filed in this proceeding by A Dynamite Towing Inc. (Towing Permit No. T-03453) and A Custom Coach Transportation (also known as John Hafer, doing business as A Custom Coach under luxury limousine registration no. LL-249). 

5. A hearing was conducted in this matter on April 15, 2010.  During the hearing,   Staff of the Commission (Staff); Richard Fanyo on behalf of Colorado Cab Company, LLC (Colorado Cab); Kyle Brown on behalf of Metro Taxi; Stacy Thrap on behalf of A Dynamite Towing Inc.; John Hafer on behalf of A Custom Coach Transportation; John Connolly on behalf of the Towing and Recovery Professionals of Colorado; Troy Porras with Lone Star Towing; Chuck Ford representing the Towing and Recovery Professionals of Colorado; and Harvey Mabis provided oral comments.  The comments received at hearing are discussed in more detail below.  Hearing Exhibits 1 through 9 were also submitted during the course of the hearing.

6. At the conclusion of the rulemaking hearing, a deadline was established for parties to submit post-hearing comments including closing argument, modifications, or additional comments. The Administrative Law Judge (ALJ) then took the matter under advisement.  No post-hearing comments were filed.

7. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record of this proceeding, as well as a written recommended decision.

II. FINDINGS, DISCUSSION, AND CONCLUSIONS
8. Staff reviewed the changes proposed to the Commission’s transportation rules and addressed further points of clarification or correction.  See Decision No. C10-0075 and Exhibit 2. Participants were afforded an opportunity to seek clarification as to Staff’s presentation.

9. Pursuant to HB 09-1244, which exempted specific property carriers from regulation by the Commission, all references to such property carriers are deleted.

10. The following rules regarding property carriers, as well as the following definitions that reference property carriers directly or indirectly, are deleted because they are no longer applicable: The definitions of “exempt intrastate carrier” in Rule 6001(m), “office and specialty goods” in Rule 6001(ll), “property carrier” in Rule 6001(oo), and “property carrier registration” in Rule 6001(pp); cargo liability coverage in Rule 6007(b)(II)(B); and registrations in Rules 6602(a)(II) and (b), 6603(b)(III) and (d)(II), and 6603(e)(II) and (III);

11. Proposed Rules 6303(b) and (c), 6503(c) and (d), and 6603(b)(I) regarding registrations and permit applications are amended to be consistent with one another and with Rule 6603(c).

12. All references to the term “exempt intrastate carrier,” which included property carriers, are changed to “exempt passenger carrier.” 
13. Proposed Rule 6001(n) is amended to clarify the types of services included in the definition of an “exempt passenger carrier.” 
14. Proposed Rules 6001(z) and (kk) are amended to correctly define a hazardous materials carrier and a nuclear materials carrier.

15. Proposed Rules 6002, 6003, and 6004 are amended to establish that a person, rather than a transportation carrier, may seek Commission action through the filing of an appropriate application, petition, or registration.

16. Proposed Rule 6005 consolidates into a single rule the requirements regarding the inspection of records, motor vehicles, and facilities. Corresponding amendments are made to proposed Rule 6513.

17. Proposed Rule 6008(c) is amended and proposed Rule 6008(c)(III) is added to establish the role of the Colorado State Patrol with regard to the suspension of a hazardous materials carrier’s or nuclear materials carrier’s permit.

18. Proposed Rule 6009(h) is amended to clarify the exemption for a UCR registrant.

19. Proposed Rule 6010(c) establishes the applicability of the federal preemption in 49 U.S.C. § 14506 regarding identification of vehicles and is consistent with proposed Rule 6103(a)(II)(C).

20. Proposed amendments to Rules 6015(d) and 6015(i) will be void if Senate Bill 10-060 causes the expiration of the paragraphs.

21. Proposed Rule 6016(a)(III) is added to clarify that the advertising rule does not apply in certain circumstances beyond the immediate control of the transportation carrier. 
22. Proposed Rule 6017(b) clarifies the applicability of the civil penalty assessment and is consistent with proposed Rule 6402(b).

23. Proposed Rule 6017(c) establishes a specific civil penalty for a violation of Rule 6016(a) regarding advertising in a name other than the name on file with the Commission.

24. Proposed Rules 6100(a)(III), 6300, 6500(a), and 6600 establish consistency among the applicability of the various sections of the Commission’s motor carrier rules.

25. Proposed Rule 6102(a) updates the versions of 49 Code of Federal Regulations (C.F.R.) that are incorporated by reference.

26. Proposed Rule 6102(c)(I) is amended by adding the reference to 49 C.F.R § 390.3(f)(6) that, for purposes of the Commission’s safety rules, provides an unwanted exception from the safety rules for certain size passenger carrying vehicles.
III. DISCUSSION OF COMMENTS 

27. State Representative Jerry Sonnenberg generally encourages the Commission to continue with the regulation and enforcement of rules regarding towing companies when vehicles are towed and affording owners the opportunity to pay appropriate charges for timely retrieval of property.  Hearing Exhibit 1.

A. Rules 6001 and 6002

28. As definitions are proposed to change the term “carrier” to “person,” Colorado Cab questions whether person means not only an individual human being, but also some sort of business entity, corporation, or partnership.  It is suggested that person be defined to include individuals as well as various types of business entities.
29. In accordance with Rule 1001, 4 CCR 723-1, the definition of person found in Rule 1004(t) applies to the transportation rules and no further clarification or definition is necessary.
30. Mr. Mabis contends that the definition of Enforcement Official, Rule 6001(l), should be limited because the Department of Revenue, the Colorado State Patrol, and any other law enforcement agency, has no venue or jurisdiction to enforce regulations under Title 40 of the Colorado Revised Statutes.  He contends that § 16-2.5-143, C.R.S., defines a peace officer with authority to enforce regulations issued pursuant to Title 40. As such, only authorized personnel of the Commission should be permitted to enforce Commission rules as a civil regulatory matter. Exhibit 4.  

31. Proposed modifications to Rule 6001(l) attempt clarification to minimize uncertainty for the public dealing with the Commission as well as to explicitly recognize the role of law enforcement agencies. Mr. Mabis’ argument rests on a false foundation.  He fails to recognize or address statutory authority such as the Hazardous Materials Transportation Act of 1987, § 42-20-101 et. seq., C.R.S.  Further, § 16-2.5-101, C.R.S., authorizes all peace officers in the State of Colorado to enforce all laws of the State of Colorado while acting within the scope of their authority and in performance of their duties, unless specifically limited.  While the Commission cannot expand the authority of those peace officers included within the definition of Enforcement Official, inclusion in the rule definition further clarifies their role before the Commission.  
32. Rule 6001(l)(I) references those hired by the Commission.  However, no statutory authority for the proposed rules was shown to provide a basis for such hiring authority.  Accordingly, the phrase “Commission, its” will be stricken and the remainder of the proposed language will be adopted.

B. Rule 6005
33. Rule 6005(c) is proposed to require a motor carrier to provide assistance to enforcement officials.

34. Colorado Cab contends the requirement creates an ambiguous duty that could be burdensome without any qualification.  Illustratively, it is argued to be a huge undertaking to comply with some documentation requirements and to blindly require unlimited production of copies could impose a significant burden.  Colorado Cab analogizes to practice in civil litigation where voluminous productions are made by making the information available in the place where maintained in the company’s normal course of business.

35. As to equipment inspections, concerns were also raised as to the meaning and potential for a significant burden to provide assistance. 
36. Mr. Mabis proposes modification to add the following phrase after “equipment:”  “except for mechanical or engineering requirements.”  Such a limitation is advocated to limit the scope of assistance to a reasonable level.
37. Due to the infinite number of possible scenarios where enforcement officials may reasonably require assistance, commentors accurately point out that the nature of assistance cannot be specifically defined for every circumstance by rule. 

38. It is possible the lack of reasonable assistance can thwart or needlessly burden enforcement efforts. Illustratively, if a vehicle must be moved in order to be inspected, the enforcement official would not be able to complete the inspection if he or she is not qualified to operate the vehicle. Another example would include inspecting all required lamps in and around the vehicle, and/or all components underneath a motor coach or any other motor vehicle.  In the event an enforcement official is performing these necessary tasks solo, which is often the case, the task becomes virtually impossible without the assistance of the motor carrier, or driver at the wheel if that be the case.  In such instances, it is reasonable for the enforcement official to require assistance of the equipment operator to move the vehicle or operate the vehicle during an inspection.

39. Commission rules necessarily imply some level of reasonableness in discretionary application of the rules.  To explicitly restrict the language of Rule 6005(c) to require reasonable assistance, would call to question any other rule provision not so specifically limited.  Mr. Mabis proposes an intended modification to specify a limitation he views to be reasonable.  However, all surrounding facts and circumstances implementing the rule in the future simply cannot be foreseen in order to evaluate the proposal.

40. Colorado Cab comments as to the lack of specificity as to the location of documentation production.  However, location is just one factor that may be considered in the reasonableness of surrounding facts and circumstances.  
41. Notably, Rule 1003 provides a means for anyone to request waivers or variances of Commission rules based on their application to specific facts and circumstances.  Should an affected party believe that an enforcement official’s request for assistance is inequitable or would cause hardship, Commission rules provide a means to address such concerns.  Based thereupon, the rule will be adopted as proposed.  A typographical oversight will also be corrected:  the reference to “subparagraphs (c)(I) through (III)” in proposed Rule 6005(c)(II) should read “subparagraphs (c)(I)(A) through (C)”.

42. In Rule 6005(d), the time for response to informal complaints is proposed to include a shorter period as Staff may require.  Concerns are raised to practical application of the standard (i.e., driver unavailability) and the potential for failing to timely respond.  

43. Proposed Rule 6005(d) substantially duplicates Rule 1301(c).  The last sentence of the proposed rule is identical in the proposed rule and Rule 1301(c).  Rule 1301(c) specifies required response time to informal complaints referred by Commission Staff.  
44. Rule 6005(d) purports to except Rule 6005(c) from the response period to informal complaints.  However, a request for inspection of records by an enforcement official in accordance with Rule 6005(c) may, but need not, be related to an informal complaint or any pending Commission proceeding.
45. Because Rule 6005(c) is an independent provision specifying applicable response periods, the remainder of the proposed Rule 6500(d) is substantively redundant and unnecessary.
46. Based upon the concerns raised and duplication of Rule 1301(c), proposed Rule 6005(d) will not be adopted.

C. Rule 6007

47. Mr. Mabis contends that Rule 6007 should be amended to reflect proper limits and reporting requirements for Intrastate Towing Carriers to be consistent with the limits and reporting requirements as required in § 42-7-510, C.R.S., "Insurance or bond required." He contends current requirements impose an undue burden and that only § 42-7-510, C.R.S., can sustain proper regulation for intrastate motor carriers of property, including intrastate towing carriers. Hearing Exhibit 5.
48. Section 42-7-510, C.R.S., explicitly provides an exception for Commission jurisdiction.  Section 40-13-105, C.R.S., establishes Commission authority over insurance requirements for towing carries.  Mr. Mabis failed to demonstrate sufficient cause to modify Rule 6007.
D. Rule 6103
49. Rule 6103(d) proposes modifications to driver hours of service requirements to provide an alternative exemption from logbook, technically known as the “record of duty status,” under Part 395.8 for certain passenger carriers.  Rules 6103(d)(IV)(A) and (B) modifies hours of service requirements for some carriers.

50. Staff explained that an alternative is proposed to the 15 hours’ requirement pursuant to Part 395.5(A)(2) of the Federal regulation allowing a driver to be on duty for 16 hours.  Staff intends to vary from the Federal rule by one hour.
51. Mr. Fanyo generally questioned the nature of the alternative exemptions.  He understood the carrier may choose either alternative as long as there is compliance with the prerequisites for each.
52. It is not clear as to what methods would apply to calculation of the proposed duty hours or how the provision would be administratively enforced without Staff knowing which method would be applied by any carrier and/or driver.  In absence of such information, the potential effect upon the safety of the traveling public by departure from existing requirements cannot be fully considered.  Based upon such uncertainty, proposed modifications to Rules 6103(d)(II) and (IV) will not be adopted at this time.  Not accepting the proposed modifications require rejection of references thereto (e.g., Rule 6106(b)).

E. Rule 6253
53. Messrs Brown and Fanyo inquired regarding the requirement of Rule 6253(d) to request both a telephone number and an e-mail address from callers to the taxicab company.

54. Mr. Fanyo expressed concern regarding the requirement to request an e-mail address from a customer calling the taxicab company by telephone because it does not fit existing call taking and dispatch.  Mr. Fanyo distinguishes two general methods for customers to request service from Colorado Cab:  by telephone to a call taker in the company’s call center or through an e-mail or Website request via the Internet.
55. Mr. Fanyo contends that efficient telephone call management generally registers a caller’s telephone number and associates that number with various types of historical information.  To impose a requirement to request an email address introduces a new manual process in the call that affects the timeliness and efficiency of service to customers.  Assuming 30,000 calls per week, the requirement would require significant time.
56. Mr. Fanyo also questions the usefulness of alternative means of communication other than the means chosen by the customers.  He suggests the most beneficial communication would be to respond to the customer in kind.  As such, it is not necessary to capture email information from customers telephoning the company to request service.

57. Based upon the foregoing concerns, Mr. Fanyo contends the phrase “and e-mail address” should be deleted from Rule 6253(d).
58. Companies may choose to offer more than one means for customers to request service. If they do so, the customers necessarily make a choice among means available to them to initiate a service request. Staff proposes that taxi companies record telephone numbers and e-mail addresses for all incoming requests.

59. While Colorado Cab comments that the means of inquiry provides the most efficient means to contact the customer, there are several scenarios where the best means to contact customers will not be through the same means by which service was requested. Illustratively, a hotel guest may arrange for taxi transportation through the Internet utilizing an e-mail address. If the customer should then check out of the hotel room and await service in the lobby or in front of the hotel, the customer may have no means to receive e-mail communications regarding service requested. Similarly, a person placing a telephone call requesting service may subsequently have access to e-mail but not the telephone used to request service.

60. Staff proposes that taxi companies request two means to contact the customer. However, the rule goes on to allow the company to choose one of those means to contact a customer.  Colorado Cab currently selects customer contact information based upon the means of the service request.  Even if a second means were available, it seems likely that existing systems would be maintained for communication and additional information gathered would gain little value.

61. Based upon the foregoing concerns, the phrase “and e-mail address” will be modified to “or an e-mail address” in Rule 6253(d).
62. Staff next proposes in 6253(d) to establish a quality of service standard for time calls at five minutes and affords an excuse for delays of more than ten minutes on specified grounds. 

63. Colorado Cab raises concern regarding the proposed five-minute quality of service standard.  It is noted that the standard requires pickup within a five-minute window, yet a ten-minute delay can be excused in accordance with the rule.  It is questioned what occurs between five and ten minutes.

64. What Colorado Cab identifies is actually a situation not addressed in either the current or proposed rule.  Generally, the current rule requires a carrier to provide service within 45 minutes of the customer’s request.  A delay of more than ten minutes may be excused under identified circumstances.  However, the rule currently does not specify what occurs when the customer is picked up between 45 and 55 minutes after requesting service.  Is the service implicitly considered timely, or is there a violation of the rule that cannot be excused without regard to cause?

65. Staff’s proposed time call service standard establishes an alternative time period to the 45-minute period.  But, whichever period applies, uncertainty of consequence of a delay of less than ten minutes remains.

66. Based upon the foregoing, Staff’s proposed modifications will be adopted. In order to clarify situations where a delay may be excused, the phrase “of more than 10 minutes” will be stricken as a reference to delay.  In so doing, the applicable time period establishes a standard.  If that standard is not met due to conditions identified in the rule, the excuse may be delayed.  With such modification, Staff’s intention is preserved and the uncertainty identified by Colorado Cab is eliminated.

F. Rule 6254 
67. Rule 6254 references to "the most recent Federal census" rather than referencing a specific census.  Colorado Cab contends the phrase is ambiguous.  To clarify, it is proposed that reference be changed to refer to the 2000 census.

68. Colorado Cab points out potential ambiguity and relies upon the reader obtaining and evaluating information extraneous to the Commission’s rules.  Is it when the census is first published, when delivered to the President, when delivered to Congress, or when delivered to the States?  It seems simpler and more likely to avoid confusion to simply identify the applicable census.  The phrase “most recent” does not sufficiently specify a meaning.  Accordingly, Rule 6254 will be modified to reflect the census conducted in 2000.
G. Rule 6308.

69. Mr. Hafer proposed a prospective imposition of additional vehicle requirements specified in written comments to qualify for the license of luxury limousines in the future.  As a minimum requirement, anyone applying for license in the future must own and operate a “stretched” limousine. 
70. No need was shown for the proposal beyond a desire to limit entry.  No proposal will be adopted at this time.
71. Mr. Hafer suggests the addition of the Mercury Grand Marquis to the town car list acceptable to the Commission, negating need to consider periodic waivers of Commission rule.  He suggests it would be easier, take less time, and save money to recognize the vehicle as a luxury vehicle.

72. The proposed modification to the luxury limousine categories will not be adopted at this time.  The Mercury Grand Marquis would most likely be included in the sedan executive car category in Rule 6308(a)(II)(A).  This category is intended to reflect the upper echelon of vehicles.  In the Ford/Lincoln/Mercury lines, the Lincoln Town Car has been adopted and the Mercury Grand Marquis has not been shown to meet that threshold.  While the Commission has considered, and may again consider, waiver of Commission rules for this vehicle, the rules will not be modified to expand the category at this time.

H. Rule 6500
73. Mr. Thrap addressed the modification to Rule 6500(b) to change the term contract to agreement as well as those authorized to sign for tows.  It was also asked whether companies would be required to change existing contracts to use the term agreement.

74. Staff addressed Mr. Thrap’s comment clarifying the rules are intended to align with terminology used by law enforcement agencies.  Further, Staff believes that all contracts are agreements, but that perhaps not all agreements are contracts.  It is offered that existing contracts would suffice and not require modification for the changed term.

75. Mr. Mabis contends that Rules 6500(b) and (c) should be stricken because they exceed the Commission's authority to regulate towing carriers and no statutory authority exists to make contracts with a towing carrier into non-consensual tows.  This argument goes to the referral of authority to police officials to set pricing.  He argues that the Commission cannot delegate authority to police officials to regulate pricing of towing carriers for non-consensual tows.  Mr. Mabis contends that delegation to police authorities is not sufficient, because such authorities do not operate with the protections of interested parties.  He argues that police officials can remove individual towing carriers from a list of available carriers and do not follow any uniform practice to protect public interests. Hearing Exhibit 6.
76. Section 40-13-107, C.R.S., permits, but does not require, the Commission to prescribe minimum and maximum rates and charges to be collected for all non-consensual tows.  § 40-13-107 C.R.S.  Staff proposes to permit municipal, county, state, or federal agencies to establish rates through written agreements.  However, in absence of such provision in accordance with Commission rules, Commission rates apply.   The proposal reflects a reasonable balance of interests.  Particularly because the Commission’s rules have statewide applicability, other agencies may have a better understanding of circumstances surrounding towing requirements.  The proposed rule permits, but does not require, those closest to the required tow entering into written agreements to establish permitted rates.

77. There is no mandate that towing carriers enter into written agreements with such agencies.  Mr. Mabis raises reasonable theoretical concerns as to potential abuse of participation requirements or even rates.  However, should such concerns materialize or affect availability of towing service to the public in the future, the Commission may consider further action in this regard.  Those concerns not having been shown to be present, Staff’s proposed modifications will be adopted, with one modification.

78. Hearing Exhibit 2 references silence as to Commission rules in Rule 6500(c).  In order to clarify the scope of reference, the rule will be clarified to provide that if such agreement does not establish rates as permitted by the rule, the Commission’s rules will control the rate.
I. Rules 6502 and 6503
79. Mr. Thrap proposes modifications to the application requirement and process pursuant to Rule 6502 and Rule 6503 that would require the Commission to analyze applications for a period of time prior to issuance of the permit based on reasoning that this would thwart the attempt of those that have been previously revoked from immediately obtaining a new permit to continue operations.

80. Mr. Connolly proposed restrictions as to vehicle requirements.  Illustratively, currently there is no requirement for a tow company to have a written lease or to own their vehicles.  There is no requirement even to have a tow truck at all.
81. It has not been shown that demonstration of ownership of a towing vehicle is necessary for the effective administration of Article 13, Title 40, of the Colorado Revised Statutes.  The comment will not be addressed further at this time.   Further, no attempt to thwart or circumvent the Commission’s rules have been shown following permit revocation.  In addition, it is often found to be the case that a carrier is revoked for failing to maintain insurance on file with the Commission, and is therefore revoked through the Commission due process function.  There has not been shown any cause that would prohibit the immediately reinstatement of any such permit.  Therefore, no further modifications will be adopted at this time. 
J. Rule 6507

82. Mr. Thrap addressed a need for Commission rules to address custody and control of a vehicle that is the subject of a tow without consent.  Mr. Ford also provided oral comments on this issue.  Mr. Thrap suggests that once the vehicle is connected to the tow vehicle, it must remain connected until released to the owner or the impound lot.  He describes a practice of a tow company towing a vehicle to a location, then dropping it to tow another vehicle.  Later, the vehicles are then towed from the drop location to the impound lot.  In this manner, one tow company can remove more vehicles improperly parked at a location.  He believes that vehicles are dropped in lots where they are unattended for hours.

83. Mr. Thrap described his understanding of insurance coverage he carries in this circumstance.  While connected to his tow vehicle, he believes the towed vehicle is covered by his insurance.  In his impound lot, he believes the vehicle is also insured.  However, when the vehicle is released and stored at another drop location, he believes the vehicle is not insured.  Once the vehicle is released, not in his facility, he does not believe it is protected by any coverage.
84. Rule 6509 requires towing carriers to use and complete a tow record/invoice for all non-consensual tows.  As part thereof, the towing carrier is required to record the date and time of commencement of the tow at the origin address as well as the date and time of the completion of the tow at the destination address of the tow.

85. A review of the Commission’s rules does not prohibit a towing carrier from disconnecting a vehicle in the course of a tow; however, the motor vehicle towed without the express consent of the owner thereof remains in the towing carrier’s care, custody, and control for the entirety of the tow from origin to destination.  

86. Should a towing carrier drop a motor vehicle between the point of origin and destination, such storage remains subject to Commission rules.  Illustratively, without limitation, it must be recorded on the tow record/invoice and disclosed as a storage facility.  In absence of such compliance, the towed motor vehicle cannot be stored other than at the origin or destination address.  Because the described practice is not prohibited by Commission rule and the motor vehicle remains subject to protections of existing Commission rules during such storage, no further rule modification will be adopted at this time.
K. Rule 6508.
87. Mr. Connolly proposed striking Rule 6508(a).  He contends that involvement of the towing carrier with the property owner (or agent) will needlessly expose consumers to bad things.  He generally cites examples where a towing company owner’s spouse will authorize a tow as a management company on behalf of the owner.  He contends such practices calls the validity of the authorization in to question.  

88. Mr. Connolly maintains that the best course is to ensure that towing carriers have no vested interest in the property from which a vehicle is towed.  This course is advocated as the best means to ensure that regulated non-consensual tows serve a public necessity rather than maximizing revenue at all costs. 

89. Mr. Thrap proposes that no towing carrier be allowed to compensate property owners or management companies for allowing that tow carrier to perform private property impounds.  He comments that allowing towing carriers to authorize tows will lead to abuse.  He has observed such things as, tow companies removing handicapped stickers, saying cars are parked in fire lanes, and much more.   He believes such allowance will lead to unlawful tows for profit.
90. Mr. Porras disagreed with Mr. Connolly’s comments.  He supports the proposed rule as a means for property owners to efficiently and conveniently monitor their facilities on a 24-hour basis.  The rule eliminates the need for current practices utilizing third-party monitoring services.

91. Mr. Porras acknowledges that there are likely those in the towing industry taking illegal, unethical, and immoral actions that do not follow Commission rules.  However, he contends there is a legitimate business reason for the rule and it will remove an unnecessary impediment for those acting within Commission rules.

92. Mr. Porras contends that property owners would not be affected differently whether they authorize the tow directly or indirectly through their authorized agent.  He had not fully considered the landowner’s ability to absolve their liability by contract with the agent authorized.  Practically, he contends that property owners ultimately deal with the owners of towed vehicles whether the tow was authorized by the towing company or a third party.

93. The undersigned finds merit in Mr. Porras’ comments.  The industry has created artificial mechanisms to meet technical authorization requirements. The potential proverbial bad apple need not dictate onerous burdens upon the entire industry.  However, the Commission can specify the circumstances under which a towing carrier may tow a motor vehicle without the express consent of the owner thereof.  § 40-13-107, C.R.S. Through such specification, the undersigned believes that commentors’ concerns can be balanced while maintaining Staff’s intent in proposing modifications to the rules.

94. So long as a property owner’s responsibilities to the public and the Commission are not affected by specifying an agent, legitimate business and operational concerns can be addressed while property owners cannot insulate themselves from the acts or omissions of the designated agent.  In order to do so, Rule 6508 will be amended to add to Rule 6508 as follows:

(III)
No agency provided for in Rule 6508(a) shall affect any obligation, liability, or responsibility of the property owner to any third party.  Any provision attempting to affect such obligation, liability, or responsibility shall be void.

95. Rule 6501(k) defines “property owner” as applied in Rule 6508(a).  Modifications adopted to Rule 6508(a) necessitate coordinating clarification to Rule 6501(k).  Currently, Rule 6508(a) provides a narrow exception allowing a towing carrier to act as agent for the property owner.  The proposed rule generally reverses the prohibition, subject to specified conditions.  Those conditions in the proposed rule only apply to towing carriers acting as agent. Rule 6501(k)(II) will be clarified as to the changed scope and meaning of reference to Rule 6508(a).
96. Mr. Connolly proposed modification of the proposed rule to protect identity of property managers authorizing tows.  Accordingly, it is requested that “code names” be authorized for use on tow slips.  Only the Commission and the tow company would know the true identity of the person authorizing the tow.  He contends the vehicle owner should not be able to identify the person that authorized the towing of their vehicle and that disclosure of the authorizing person jeopardizes their safety.
97. Upon release of the vehicle, Rule 6509 requires the towing carrier to provide a copy of the tow record/invoice containing the name of the person authorizing the tow.  Alternatively, Rule 6509 permits authorization pursuant to agreement in accordance with Rule 6508(b)(II).   The latter provision permits, by preexisting written agreement, authorization by employee number or code name.  Thus, a means is currently available to protect the identity of property owners, if they choose to implement the same.  The comment will not be addressed further at this time. 
98. Mr. Mabis contends that Rule 6508(a)(II) improperly conflicts with the consensual contract between a tow carrier and property owner as to price of services rendered at a consensual agreement. See 49 U.S.C. § 14501(c)(2)(C). Mr. Mabis contends that the Commission exceeds its authority to compel a price for consensual agreements. As such, he contends the rule should be stricken. Hearing Exhibit 7.  He contends the price for transportation of a vehicle towed without the owner operator’s prior consent is the only exception.  He contends removal of the vehicle is a consensual business transaction between that tow operator and the property owner and/or agent.

99. Mr. Mabis misreads the cited authority.  Section 49 U.S.C. § 14501(c)(2)(C) preserves the Commission’s authority as to transportation performed without the prior consent or authorization of the owner or operator of the motor vehicle.  The fact that the agreement with the property owner is consensual has no effect upon the lack of consent by the owner or operator of the motor vehicle.  Further, the referenced provision attempts no regulation as to the agreement between the towing carrier and the property owner.  Rather, it merely permits reimbursement of tow costs paid by the property owner for non-consensual tows that a towing carrier recovers from the owner or operator of the vehicle at the lawful rate.  The amendment proposed by Mr. Mabis will not be adopted.
L. Rule 6511.
100. Mr. Thrap proposes to limit the maximum mileage charge at 3.80 per mile with a cap on it at 10 miles to minimize the cost of tows.   While such a proposal may be reasonable for the specific operations of A Dynamite Towing, Inc., it could prove punitive to suburban or rural carriers requiring more distant drives and tows.  The proposal will not be adopted at this time.

101. As to towing notifications, Mr. Thrap proposes modifications to ensure that proper notification is actually delivered.  He illustrates that a blank paper might be mailed for notice.  The offered illustration would violate the towing carrier’s obligations under Commission rules and applicable law.  Thus, no need has been shown for further rule modification to address the concern.

102. Mr. Mabis contends that Rules 6511 (b), (g), (h), and 6512 should be stricken in their entirety because they violate federal law, citing § 49 U.S.C. § 14501(c)(2)(C). Arguing that federal law only allows states or political subdivisions to regulate the price for hire of the transportation of a non consensual tow, he argues that the Commission cannot regulate "drop fees" or "storage" or "release from storage". City of Columbus v. Ours Garage & Wrecker Serv., 536 U.S. 424 (U.S. 2002) is cited in support of the argument. See Exhibit 8.

103. Mr. Mabis argues that federal statute 49 U.S.C. § 14501(c) preempts Commission authority.  These arguments were thoroughly analyzed by Judge Gomez in Decision No. R09-0149.  The Commission has considered and rejected Mr. Mabis’ contention as to regulations concerning “what happens after the vehicle is towed, what occurs when an owner arrives after the tow truck has arrived but before the vehicle is towed, and abandoned vehicles.”  Decision No. C07-0338.  The Commission has also found the issues pertaining to towing carriers that Mr. Mabis addresses fall within the safety exception and are not preempted by § 14501(c).  Further, comments have been found to collaterally attack prior Commission Decisions.  Decision No. C09-0463.  No basis is shown for a different outcome herein and the proposal will not be adopted.
M. Rule 6512.
104. Mr. Thrap questioned the required means of payment for drop fees in Rule 6512(a) and suggested alternatives to requiring acceptance of credit cards, such as a longer waiting period of time to provide payment (i.e., from an ATM).  Concerns are raised that acceptance of credit cards will lead to increased costs and difficulties for smaller tow carriers not having 24-hour office personnel.  While attempting to avoid confrontation, Mr. Thrap typically provides property owners 15 to 30 minutes time to obtain cash for payment.

105. Mr. Porras contends imposing requirements to accept credit cards will burden small towing companies not having 24-hour office staff.  He contends requiring mobile credit card processing is impractical.  Because his primary business is private property impound, his yards accept cash payment.  He contends that in private property impound, payments by credit card will be denied the next day with some regularity.  In his situation, he would have to establish merchant services, just for the occasion that somebody wants to pay by way of credit card on a drop.  He proposes an alternative of allowing a reasonable time period to obtain cash.

106. Mr. Porras also contends that the current standard in Rule 6512(b)(I) should be maintained.  Because an impound occurs because someone parked where they should not have, he contends the current requirements are more than reasonable.  To require small tow operators to have staff available 24 hours a day to release a vehicle would be onerous.
107. Mr. Ford counters that those entering the towing business should be prepared to meet the reasonable requirements of doing business.  Despite the fact that a tow carrier might not want to have staff available to release vehicles, it is part of doing business and vehicle owners should not have to wait extended time to obtain release of their property.  He offers that a company towing vehicles at 2:00 a.m. should have staff available to release the vehicle at that time as well.   He described one circumstance where an individual attempting to obtain release of a vehicle was told that he would not be able to do so until 8:00 a.m. the next morning.  

108. Rule 6512 currently requires the towing carrier to immediately accept payment and release the motor vehicle if payment of the drop charge is offered in either cash or a valid credit card (specified by the towing carrier).  The proposed modification further clarifies the mandate for a tow carrier to in fact specify a valid major credit card.  Commenters addressed acceptance of credit cards for payment of drop fees.

109. The proposed rule is consistent with Mr. Ford’s comment that the public has expectations regarding towing carriers providing tows without consent of the owner.  The Commission must weigh the equities of all involved.  Rule 6511(b)(I) provides that drop charges generally apply when someone parks a motor vehicle without the property owner’s consent and then attempts to retrieve the vehicle before it is removed from the property by the tow company.  In such circumstance, the driver of the vehicle is more likely than not interested in retrieval of the vehicle while minimizing the time, effort, and expense necessary.  By payment of the drop charge, inconvenience is minimized and the more substantial tow charge is avoided.  The property owner, and the public generally, is served by the most timely removal of the vehicle.

110. Use of credit cards pervades society.  Allowing an affected consumer to pay applicable charges timely and efficiently serves all concerned.  Payment is all that is due.  There is no additional burden due in terms of time or inconvenience.  By ensuring that cash on hand is not the only means of payment, the likelihood that timely payment can be made increases.  

111. Comments were offered as to alternative means of allowing time to obtain cash for payment; however, there are several problems with the proposals.  Due to the infinite number of circumstances, it is impossible to establish a reasonable time threshold to obtain cash for payment.  One commenter suggested time to obtain cash from an automated teller machine.  However, one cannot know the location or availability thereof to establish a standard.  Illustratively, within a 15-minute window of time, it may be impossible to obtain cash for payment.  In such case, the time window provides no option at all.  More importantly, the driver’s safety may be jeopardized by being stranded without their vehicle or left in a position where they have to obtain assistance or alternate transportation.  Acceptance of credit card payment for drop charges minimizes the risks to the traveling public and protects the interests of property owners in removing vehicles parked without authorization.

112. Some towing companies contend that the Commission’s rules impose an undue burden based upon their individual circumstances.  The rules provide a means to present those concerns for Commission consideration through the waiver process.  If a towing carrier can demonstrate that the requirement is inequitable or would cause hardship in their particular situation, a waiver or variance may be requested.  As to the potential for contested charges, no commentor demonstrated any occurrence to date under existing rules.  Additionally, there is no reason to believe that legitimate charges should or will be reversed without cause.  Should such concerns materialize in the future, the rule requirement may be reconsidered in a future proceeding.

113. Addressing availability for release of vehicles, Mr. Thrap contends that those impounding vehicles should be available to return the same on demand.  Proposed Rule 6512(b)(I) requires that the towing carrier storing the motor vehicle must be available to provide access or release of the vehicle upon 1 hour’s notice during the first 24 hours of storage.  The one hour period adequately balances the staffing concerns raised by towing carriers with the interests of those seeking return of their vehicle.  

N. Rule 6514.

114. Mr. Connolly contends that civil penalties imposed by the Commission should have “teeth” to the extent consistent with applicable law.
115. Mr. Thrap also argues for stronger enforcement of Commission rules including revocation of permits and to restrict the ability to quickly obtain a new permit following such revocation.  Upon revocation, vehicles would not be allowed to be stamped until a change in ownership of the vehicle is demonstrated.  Mr. Thrap also proposes lengthening the application process.  For impound vehicles, they should be reported to authorities near time of the move and mailing should be required to prove notice. 

116. It is not clear that civil penalties are insufficient to serve their intended purpose and Staff has not proposed any modifications in this regard.  Based thereupon, proposed modifications will not be adopted at this time.

O. Other Comments.

117. Mr. Mabis requests that every rule be annotated with its corresponding statute of law to prove proper authority, citing § 24-4-103(4)(b)(II), C.R.S.  Exhibit 3.

118. The State Administrative Procedures Act § 24-4-101 et. seq., C.R.S., specifies required notice for Commission rulemaking.  Notice was provided in accordance therewith including the authority under which the rule is proposed.  See Notice of Rulemaking published in The Colorado Register (Tracking No. 2010-00042).  Mr. Mabis failed to demonstrate any requirement to separately annotate authority for each individual rule.  Such a burdensome undertaking has not been shown to be required and will not be undertaken.

119. Mr. Mabis contends that all rules regulating towing carriers by the Public Utilities Commission of the State of Colorado be removed. Citing § 40-16-102(3), C.R.S., and H.B. 09-1244, Mr. Mabis contends that the Commission no longer has authority to regulate towing carriers. Mr. Mabis contends that towing carrier are motor carriers of property pursuant to § 49 U.S.C. § 14501(c)(2)(C) and Columbus v. Ours Garage & Wreckerservice, Inc. (01-419) 536 U.S. 424 (2002) 257 F.3d 506.
120. "Property carrier by motor vehicle" is defined as “a person who transports the property of others for compensation, in intrastate commerce, upon the public highways of this state by use of a motor vehicle; except that the term does not include a towing carrier as defined in § 40-13-101, C.R.S., or a mover as defined in section 40-14-102.”  § 40-16-101, C.R.S.  Thus, the Legislature explicitly excluded towing carriers from the scope of the term and the deregulation effectuated by § 40-16-102(3), C.R.S.  Based thereupon, Mr. Mabis’ proposal will not be adopted.  Notably, the Commission’s recent analysis and conclusion in Decision No. C10-0734 is consistent with and provides further foundation for this conclusion.
121. No comments were received regarding several of the rule changes proposed and presented by Staff.  All such amendments to the proposed rules are reasonable and will be adopted, except as provided above.

122. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.
IV. ORDER

A. The Commission Orders That:

1. Commission Rules pursuant to 4 Code of Colorado Regulations 723-6-6000, et seq., contained in Attachment A to this Order are adopted consistent with the discussion above.
2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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