Before the Public Utilities Commission of the State of Colorado

Decision No. R10-0776-I
Docket No. 10V-223EC

R10-0776-IDecision No. R10-0776-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

10V-223ECDOCKET NO. 10V-223EC
IN THE MATTER OF THE petition OF aa yellow shuttle express, inc. for an order of the commission authorizing a waiver of rule 6308 (luxury limousine categories) of the rules regulating transportation by motor vehicle, 4 ccr 723-6.
Interim order of
administrative law judge
kEITH J. KIRCHUBEL
ruling on intervenor’s motion
Mailed Date:  July 23, 2010
I. statement

1. Pursuant to Decision No. R10-0551-I (the Procedural Order) issued on June 4, 2010, AA Yellow Shuttle Express, Inc. (Petitioner) was directed to perform two tasks in advance of holding an evidentiary hearing in this matter.  First, Petitioner was to verify its closely-held status or enter its appearance through a licensed attorney on or before June 17, 2010.  Second, Petitioner was to file and serve its disclosure of witnesses and exhibits on or before June 21, 2010.  Petitioner did not comply with either of these directives.
2. On July 1, 2010, counsel for Intervenor Colorado Cab Company, LLC (Intervenor) filed and served a Motion in Limine and Motion to Dismiss Application (Motion).
  The Motion alleges that pursuant to the admonitions contained in the Procedural Order, Petitioner is barred from presenting evidence in support of its waiver petition.  On this basis the Motion seeks to limit the evidence Petitioner may present at hearing and maintains that without supporting evidence, Petitioner will not be able to sustain its burden of proof.  Intervenor moves that the petition be dismissed accordingly.
3. Pursuant to Commission Rule, Petitioner had 14 days to respond to the Motion.  4 Code of Colorado Regulations (CCR) 723-1-1400.  To date, Petitioner has filed no response to the Motion and has not filed any documents responsive to the directives in Decision No. R10-0551-I.

II. findings and conclusions

4. On April 9, 2010, Petitioner filed a completed petition for waiver of 4 CCR 723-6-6308(a).  This form is comprised of two pages.  

5. Petitioner listed two vehicles, including the make, model, year, and VIN, for which it seeks a waiver of Rule 6308(a) (Luxury Limousine Categories).  Petitioner did not attach any information describing the condition of the two vehicles, nor any photographs depicting either of the two vehicles.

6. The first vehicle listed is a 2008 Chevrolet Impala sedan.  The other vehicle is a 2004 Cadillac DeVille sedan.

7. Petitioner states that the basis for the requested waiver is that the subject vehicles are “very fuel efficient” and that buying different cars represents a “financial hardship.”

8. The time period for which Petitioner seeks a waiver of Rule 6308 is listed as “indefinite."

9. Intervenor challenged the petition on the grounds that Petitioner had not demonstrated good cause for granting the requested waiver.  According to Intervenor, the information in the petition does not establish that either of the listed vehicles qualifies as a luxury vehicle.  Intervenor points out the comparatively low retail price of a Chevrolet Impala sedan as compared to the vehicles identified as “executive cars” in the Commission’s Rule 6308(a)(II)(A) and alleges that in the absence of detail regarding the size, style, value, features, or trim of either of the subject vehicles, the petition should not be granted.

10. Because the petition was opposed, the Administrative Law Judge (ALJ) set the matter for hearing.  As described above, Petitioner was ordered to disclose the exhibits and witnesses it intended to produce at hearing no later than June 21, 2010.  At the same time, the ALJ directed Intervenor to disclose its hearing exhibits and witnesses no later than July 2, 2010.

11. To date, Petitioner has not filed any disclosure of witnesses and/or exhibits it intends to present at hearing.  Intervenor timely filed its disclosure on July 1, 2010.

12. At the time the Procedural Order was issued, both parties were advised that no witness will be permitted to testify and no exhibit will be received in evidence, except in rebuttal, unless identified on a list of witnesses and exhibits filed and served in accordance with the procedural schedule.  Id at Paragraph No. 10.

13. Having a mutual disclosure of witnesses and exhibits in advance of the hearing promotes judicial efficiency by avoiding surprise and permitting the parties to focus their respective presentations on the issues raised by the evidence.  Although 4 CCR 723-1-1405(e) is addressed to application proceedings, the ALJ finds it appropriate to adapt this Rule, as set forth in the Procedural Order, to this proceeding.

14. In essence, the Motion seeks to bar all evidence that Petitioner might present by virtue of the latter’s failure to comply with the directives in the Procedural Order.  As noted in the Motion, Petitioner bears the burden of adducing evidence sufficient to warrant the granting of the requested waiver.  4 CCR 723-1-1500.  If Petitioner is prevented from putting on evidence to establish good cause for the waiver, it cannot prevail.  In such an instance, holding an evidentiary hearing would be a waste of the Commission’s resources and the parties’ time and money.

15. The ALJ is troubled by Petitioner’s seeming disregard of the requirements set forth in the Procedural Order.  Effective regulation of transportation utilities cannot occur if the regulated entities are free to ignore Commission Rules and directives.  When presented with the Motion, Petitioner did not respond.  As provided in 4 CCR 723-1-1400, the failure to respond may be deemed a confession of the Motion.

16. The ALJ is cognizant of the fact that Petitioner has acted pro se in this proceeding.  It is conceivable that Mr. Emad Queider, who executed the waiver petition as President on behalf of Petitioner is unfamiliar with procedures before the Commission.  However, Decision No. R10-0551-I made clear the consequences of non-compliance.  If Mr. Queider did not understand the Procedural Order, he was bound (as the party who initiated this Docket) to undertake some action to rectify that situation.  For Petitioner to sit silent while Intervenor complied with the directives for pre-hearing disclosure is unfair to the latter. Therefore, the ALJ finds that an evidentiary sanction is warranted for Petitioner’s failure to heed the directives of the Procedural Order.

17. Notwithstanding the language from the procedural order recited in Paragraph No. 12 above, Intervenor should reasonably have expected Petitioner to present evidence from the person who executed the waiver request, Mr. Queider.  Thus, there is no surprise to Intervenor if Mr. Queider is permitted to appear and testify at hearing.

18. The ALJ finds that Intervenor would be unfairly prejudiced, however, if Petitioner was permitted to call other witnesses or introduce exhibits without having disclosed them as required in the Procedural Order.  Except in rebuttal, Petitioner will not be allowed to present testimony through other witnesses or to introduce documentary exhibits not included in the original petition filing.

19. These sanctions leave Petitioner with a very limited means for establishing good cause for the waiver.  The ALJ is not prepared to say that Mr. Queider will be unable to sustain Petitioner’s burden.  Accordingly, Intervenor’s request for a dismissal of the petition will not be granted.

20. The ALJ advises Petitioner that if it feels it is unable to meet its burden of proof solely through the presentation of Mr. Queider, Petitioner may request that this Docket be dismissed without prejudice.  If granted, Petitioner would be free to re-file its waiver request and, assuming compliance with procedural requirements in such a future action, put on a wider array of evidence.

21. Lastly, turning to the issue of Petitioner’s status as an incorporated entity, Petitioner will be required to establish that it is closely-held, according to the standards set forth in the Procedural Order, at the outset of the evidentiary hearing.  If Petitioner fails to establish its closely-held status to the satisfaction of the ALJ and it is determined that Petitioner requires representation by an attorney, the ALJ will enforce the provisions of the Procedural Order rendering Petitioner’s filings void and without effect.  Stated another way, if Petitioner is not closely-held, its failure to enter an appearance through counsel, as instructed, on or before June 17, 2010, will not be excused at the time of hearing.
III. ORDER

A. It Is Ordered That:

1. The Motion in Limine of Intervenor Colorado Cab Company, LLC, is granted as follows:  Petitioner AA Yellow Shuttle Express, Inc., will be permitted to present direct testimony through Mr. Emad Queider.  Petitioner will not be permitted to present direct testimony of any other witness. Petitioner will not be permitted to present any documentary evidence aside from the content of its waiver petition, filed on April 9, 2010.

2. Intervenor Colorado Cab Company, LLC’s alternative Motion to Dismiss the Petition is denied.

3. The hearing date previously scheduled for July 29, 2010 is hereby confirmed.

4. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
______________________________

Administrative Law Judge










�  Although the Motion repeatedly refers to the “application,” this docket was commenced by a Petition for Waiver of Exempt Carrier Rules.  Therefore all references to an application will be deemed to address the petition.


�  The information provided by Petitioner includes many typographical errors.  For clarity, the ALJ has corrected these errors according to his understanding of the Petitioner’s intent.
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