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I. STATEMENT
1. The captioned proceeding was initiated on September 17, 2009, when Pine Drive Telephone Company (Pine Drive) filed a Petition to Reset its High Cost Support Mechanism Funding (Petition) with the Colorado Public Utilities Commission (Commission).

2. The Commission gave public notice of the Petition on September 25, 2009.

3. On October 21, 2009, the Colorado Office of Consumer Counsel (OCC) filed a Notice of Intervention of Right, Entry of Appearance, and Request for Hearing (Intervention) in this matter.  

4. On October 27, 2009, Pine Drive filed a Supplement to its Petition (Supplement).

5. On October 30, 2009, Pine Drive filed a Motion to Narrow Scope of the OCC’s Intervention (Motion to Narrow Scope).

6. On November 5, 2009, the Commission granted the OCC Intervention and referred this matter to the undersigned Administrative Law Judge (ALJ) for a determination of both the scope and the merits of the Petition.  See, Decision No. C09-1256.

7. On November 15, 2009, the OCC filed its Response to the Motion to Narrow Scope.  

8. On December 2, 2009, the ALJ issued an order granting the Motion to Narrow Scope.  See, Decision No. R09-1351-I.  That decision also scheduled a pre-hearing conference for December 21, 2009.

9. On December 22, 2009, the OCC filed a Motion to Set Aside, Modify, or Stay Decision No. R09-1351-I (Motion to Set Aside).  Pine Drive filed its response to the Motion to Set Aside on December 30, 2009.

10. On January 4, 2010, Pine Drive filed a Motion to Strike the OCC’s Intervention (Motion to Strike Intervention).

11. On January 6, 2010, the ALJ granted the Motion to Set Aside, in part, by certifying Decision No. R09-1351-I as immediately appealable to the Commission via exceptions.  See, Decision No. R10-0018-I.  That decision also held the Motion to Strike in abeyance pending a Commission ruling on exceptions.

12. On April 6, 2010, the Commission denied the OCC’s exceptions to Decision No. R09-1351-I.  See, Decision No. C10-0315.  Neither party sought rehearing, reargument, or reconsideration of that decision.

13. On April 16, 2010, Pine Drive filed a Motion for Interim Supplemental High Cost Mechanism Funding (Motion for Supplemental Funding).
    

14. On May 6, 2010, the ALJ denied the Motion to Strike Intervention, set the matter for hearing on June 15, 2010, and established a procedural schedule governing this proceeding.  See, Decision No. R10-0445-I.

15. On May 12, 2010, the ALJ denied the Motion for Supplemental Funding.  See, Decision No. R10-0470-I.

16. On May 12, 2010, Pine Drive filed the Direct Testimony of Jon D. Loe, a Senior Regulatory Consultant employed by TCA, Inc.—Telecom Consulting Services (Loe Testimony).

17. On May 24, 2010, the OCC filed the Answer Testimony of Cory Skluzak, its Rate Analyst (Skluzak Testimony).

18. On June 1, 2010, Pine Drive filed a Motion to Strike the Skluzak Testimony (Motion to Strike Testimony).  

19. On June 2, 2010, the ALJ vacated the June 15, 2010 hearing and rescheduled the hearing to July 7, 2010, at the OCC’s request.  See, Decision No. R10-0540-I.

20. On June 15, 2010, the OCC filed its response to the Motion to Strike Testimony along with its request for oral argument in connection with that motion (OCC Response to Motion to Strike Testimony).

21. On June 17, 2010, Pine Drive filed a Motion to Strike the OCC Response to Motion to Strike Testimony (Motion to Strike Response).  On that same date the OCC filed its response to the Motion to Strike Response.

22. On June 24, 2010, the ALJ denied the Motion to Strike Response, granted the Motion to Strike Testimony, and denied the request for oral argument in connection with the Motion to Strike Testimony.  See, Decision No. R10-0645-I.   

23. On June 30, 2010, the OCC filed a Motion to Vacate Hearing and Procedural Schedule; Request for Recommended Decision; and Request for Shortened Response Time (Motion for Recommended Decision).  On that same date the ALJ issued an order shortening response time to the Motion for Recommended Decision to July 2, 2010.  See, Decision No. R10-0672-I.

24. On July 2, 2010, Pine Drive filed its response to the Motion for Recommended Decision indicating that it had no objection to the relief requested therein.

25. On July 6, 2010, the ALJ granted the Motion for Recommended Decision.  See, Decision No. R10-0696-I.

26. On July 13, 2010, Pine Drive filed an affidavit from John D. Loe certifying that the Loe Testimony was prepared by him or under his supervision and control, that it is true and correct to the best of his knowledge and belief, and that it would be the same if given orally under oath.  See, Decision No. R10-0696-I at ordering ¶ 3.  

27. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. DISCUSSION, FINDINGS, AND CONCLUSIONS 

28. Pine Drive is a certificated provider of local exchange and other telecommunications service to approximately 897 customers in Colorado.  It is an “average schedule” “rural telecommunications provider” as those terms are defined by both state and federal law.  It is also a “provider of last resort” and has been certified by the Commission as an Eligible Telecommunications Carrier for purposes of receiving Federal Universal Service Support.  As an incumbent rural local exchange company, Pine Drive is an Eligible Provider under the provisions of 4 Code of Colorado Regulations (CCR) 723-2-2847 for purposes of seeking Colorado High Cost Support Mechanism (CHCSM) funding.    

29. Pine Drive currently receives $450,076 in annual CHCSM funding.  The Petition, as modified by the Supplement, seeks to reset Pine Drive’s CHCSM funding to $681,059 annually, an increase of $230,983.
  The Commission has directed that the amount of any CHCSM funding received by Pine Drive will be retroactive to October 24, 2009, the expiration date of the notice period in this docket.    

30. The Petition is governed by 4 CCR 723-2-2855(d) which provides a formula for determining CHCSM funding for average schedule rural providers such as Pine Drive.
  It first requires such providers to calculate their total company revenue requirement.  This is based on total company operations, including all intrastate and interstate regulated services.  Next, a value known as the “imputed local network service revenues” is calculated by the Administrator as the average of the local network services revenues, 47 Code of Federal Regulations §§ 32.5000 through 32.5069 for all rural providers who are not average scheduled rural providers, excluding any CHCSM revenues.  The following revenues are then subtracted from the total revenue requirement figure: (a) all interstate activities and Universal Service Fund Support; (b) intrastate network access services; (c) long distance network services; (d) all miscellaneous revenues; and (e) the “imputed local network services revenues.”  The residual revenue requirement constitutes the amount of eligible CHCSM funding.

31. Recent pronouncements by the Commission concerning the manner in which petitions for CHCSM funding are to be processed under the its current HCSM Rules establish a well-articulated policy designed to simplify and streamline the process by which an incumbent local exchange carrier applies for HCSM support.  See, In the Matter of the Petition of Nunn Telephone Company for High Cost Support Mechanism Funding, Docket No. 07M-124T (Decision Nos. C07-0650, C07-0919, and C07-1098) and In the Matter of the Petition of Roggen Telephone Cooperative Company for High Cost Support Mechanism Funding, Docket No. 07M-510T (Decision Nos. C08-0335, C08-0752, C08-0861, and C08-0901).  In Decision No. C07-0919 the Commission specifically held that “…the principles established in this case concerning interpretation and application of the Commission’s revised rules for securing incumbent local carrier (ILEC) HCSM support will create a precedent and will affect, guide, and impact all future ILEC applications for such support.”    

32. Instead of a “rate case type” proceeding envisioned by prior CHCSM Rules, the Commission has interpreted current CHCSM rules to provide for a more mechanical and ministerial approach in determining eligibility for CHCSM funding.  The Commission has made it clear that the level of detail required for a request for CHCSM funds is limited to a carrier providing the most current data required by 4 CCR 723-2-2855.  See, Decision Nos. C07-0919, ¶ 58; C07-1098, ¶ 16; and Decision No. C09-0901, ¶ 35.  While efforts can be made to verify the accuracy of that data, no adjustments similar to those traditionally done in a revenue requirement or rate case process are to be made.  See, Decision Nos. C06-1005, ¶ 42 and C07-0919, ¶ 57.
  If the Commission’s Staff or the OCC believe that a carrier is over-earning, they are free to initiate a complaint proceeding for the purpose of reducing the level of a carrier’s previously approved HCSM funding.  See, Decision No. C07-0919, footnote 10.

33. During the course of this proceeding the OCC has taken issue with the ALJ’s interpretation and application of the Commission policy described above.  For example, in Decision No. R09-1351-I, the ALJ granted a motion by Pine Drive to narrow the scope of issues raised in this proceeding by the OCC.  In so ruling, the ALJ found that the Commission’s policy requires that a HCSM funds applicant need only provide the level of financial detail required by 4 CCR 723-2-2855.  He observed that while efforts can be made to verify the accuracy of that data, no adjustments similar to those traditionally done in a revenue requirement or rate case process are to be made.  

34. The OCC took exception to the rulings contained in Decision No. R09-1351-I, but such rulings were upheld in their entirety by the Commission.  See, Decision No. C10-0315.  In doing so, the Commission reiterated its CHCSM funding policy by stating as follows:

Instead of a rate case, the Commission adopted a requirement wherein all RLECs receiving CHCSM funding would file a one-page form with their annual reports so that Commission Staff and the OCC could monitor investments, revenues, and earnings.  The Commission further noted that if Commission Staff or the OCC, in their monitoring roles, has concerns that the information provided by a RLEC indicates over-earnings or under-earnings, Commission Staff may request, or the OCC may file, a formal complaint, which may result in the re-setting of CHCSM support.  See, Decision No. C10-0315 at ¶ 10.

In subsequent petitions for CHCSM funding, the Commission interpreted the rules promulgated in Docket No. 05R-529T as providing a more mechanical and ministerial approach to determining whether a RLEC is eligible for CHCSM funding.  As the ALJ noted in the Interim Order, the Commission clarified that the level of scrutiny involved in a petition for CHCSM funding would be limited to a carrier providing the most current data required by Rule 2855.  In these petitions, the Commission repeatedly stated that the data submitted by a carrier will be verified for accuracy, but that adjustments similar to those done in a revenue requirement or a rate case proceeding will not be performed.  See, Decision No. C10-0315 at ¶ 11.

We will not depart from the ministerial and mechanical approach called for in the current rules.  See, Decision No. C10-0315 at ¶ 17.

35. Application of the above-described Commission policy to the record established in this case requires that the Petition, as modified by the Supplement, be granted.  The Loe Testimony and the exhibits attached thereto establish that Pine Drive is qualified to receive annual CHCSM funding in the amount of $681,059.

36. Exhibit JDL-1 contains relevant financial data showing that Pine Drive is not currently receiving sufficient revenues from all sources to cover the cost of providing basic local service.  This establishes its eligibility for CHCSM funding.  See, § 40-15-208, C.R.S.  Exhibit JDL-2 contains relevant financial data establishing the eligible funding amount of $681,059.  Exhibit JDL-3 contains relevant financial data used to calculate Pine Drive’s revenue requirement.  Exhibit JDL-4 sets forth a clear calculation of the amount of Pine Drive’s eligible CHCSM funding in accordance with the formula set forth in 4 CCR 723-2-2855(d).  There has been no showing that the financial data relied upon by Pine Drive to calculate its eligibility for CHCSM funding, or the amount of that funding, is inaccurate, or that the formula set forth in 4 CCR 723-2-2855(d) was not properly applied to that financial data.

37. By virtue of the foregoing, the record in this proceeding establishes that there are no genuine issues as to any material fact and that Pine Drive is entitled to a judgment as a matter of law.             

III. ORDER
A. The Commission Orders That:

1. The Petition of Pine Drive Telephone Company to Reset its High Cost Support Mechanism Funding filed on September 17, 2009, and supplemented on October 27, 2009, is granted.  

2. Pine Drive Telephone Company shall receive Colorado High Cost Support Mechanism Funding in the amount of $681,059 annually.

3. Pine Drive Telephone Company’s Colorado High Cost Support Mechanism Funding shall be retroactive to October 24, 2009.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
______________________________

Administrative Law Judge










� The pre-hearing conference was subsequently rescheduled to January 5, 2010, at the request of the OCC.   See, Decision No. R09-1400-I.  It was then vacated by the ALJ.  See, Decision No. R10-0010-I.


�  The OCC did not oppose the Motion for Supplemental Funding.


� The OCC did not file a response to the Motion to Strike Intervention in light of the parties’ acknowledgement that the Commission effectively resolved that motion in Decision No. C10-0315.  See, Decision No. R10-0045-I at ¶¶ 4-5.


�  The Loe Testimony includes Attachment A and Exhibits JDL-1 through JDL-5.


�  The Skluzak Testimony included Appendix A. 


� Decision No. R10-0696-I erroneously indicates that Pine Drive did not file a response to the Motion for Recommended Decision.


� The Motion for Recommended Decision effectively constitutes a request by the parties that the Petition be decided on a “summary judgment” basis; i.e., an acknowledgement that, as currently postured, the pleadings and the written testimony submitted in this proceeding establish that there is no genuine issue as to any material fact and that one party is entitled to a judgment as a matter of law.  As a result, the record upon which this recommended decision is based constitutes all pleadings previously submitted in this matter including, without limitation, the Petition, the Supplement, the Loe Testimony, and those portions of the Skluzak Testimony not stricken by Decision No. R10-0645-I.


� The Petition originally sought funding in the amount of $741,923 annually.  The Supplement reduced this amount by $60,864.  


� Rule 4 CCR 723-2-2847(g)(II) ostensibly requires an Eligible Provider seeking to reset its CHCSM funding to file an advice letter.  Subsection (B) of that rule provides that such a filing “shall include proposals for permanent specific service rate changes that will decrease jurisdictional revenues in the amount of the new support.” However, the Commission has determined that this provision is not applicable when, as here, a CHCSM petitioner demonstrates the need for a higher overall revenue requirement.  See, In the Matter of the Petition of Phillips County Telephone Company for High Cost Support Mechanism Funding, Decision No. C09-0038, ¶ 5 (request for variance from 4 CCR 723-2-2847(g)(II) found to be moot in light of applicant’s demonstration of need for a higher overall revenue requirement) and Decision No. R09-1351-I at ¶ 14.     


� For the purpose of verifying the accuracy of data submitted in connection with the requirements of 4 CCR 723-2-2855, the Commission has encouraged petitioners for HCSM funding to supply Staff or the OCC their most recent General Ledger, Trial Balance, CPA Auditor’s report, and copies of any cost studies that have been prepared in conjunction with the cost separations process.  See, Decision Nos. C07-0919, ¶ 110; C07-0650, ¶ 29; and C07-1098, ¶ 13. 
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