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I. statement

1. On March 2, 2010, Public Service Company of Colorado (Public Service or Company) filed an application with the Commission seeking approval of its proposed regulatory treatment of the margins it realized from the sale of sulfur dioxide (SO2) allowances (Application).  Public Service seeks approval of retention of 15 percent of the retail jurisdictional share of the net margins earned from the sale of non-AQIR SO2 allowances in 2009.  According to Public Service, retail customers would be credited through the electric commodity adjustment (ECA) with 85 percent of the retail jurisdictional share of the net margins from the sale of non-AQIR SO2 allowances and 100 percent of the retail jurisdictional share of the net margins from the sale of AQIR-related SO2 allowances.  Public Service would retain $101,175 and would return $1,036,120 to its customers through the ECA.  Included with the Application is the Company’s Annual SO2 Allowance Sales Margin Report and accompanying exhibits.  

2. Intervenors in this matter are the Colorado Office of Consumer Counsel (OCC) and Trial Staff of the Commission (Staff). 

3. On April 20, 2010, at its regular Weekly Meeting, the Commission deemed the Application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.

4. A pre-hearing conference in this matter was held on June 10, 2010 at 9:00 a.m.  The ALJ issued Interim Order No. R10-0587-I which adopted the procedural schedule agreed to by the parties.  In addition, the Interim Order also required the parties to file briefs addressing the scope of this proceeding.  Public Service, Staff, and the OCC all filed briefs.

5. Public Service takes the position that the proceeding is limited to considering whether it allocated its SO2 allowance sales between AQIR (Air Quality Improvement Rider) and non-AQIR allowances in the manner approved by the Commission in Docket No. 08A-274E, and whether the 15 percent/85 percent sharing percentages applicable to non-AQIR allowances is reasonable in light of Public Service’s trading performance during the preceding year.  

6. Public Service argues that the issue of the allocation of SO2 allowances between AQIR and non-AQIR facilities has been resolved and that it is to use an allocation based on the actual source of the allowances.  Also resolved, according to Public Service, is the issue of classifying the SO2 allowances from AQIR facilities  
7. Public Service maintains that in settling the issue of the percentage of net margins from the sale of non-AQIR related SO2 allowances that would be retained by the Company, the Commission set out the annual filing process for Public Service to qualitatively assess its performance in trading SO2 allowances in Decision No. C09-0700, at Paragraphs 19 and 20.

8. Staff takes the position that the legal scope of this proceeding is any issue that relates to the appropriateness of granting Public Service’s application here.  According to Staff, its primary issue here relates to whether Public Service’s actions in 2009 were consistent with the Commission’s orders in Docket No. 08A-274E because it bears on the question of whether Public Service’s application should be granted, whether or not it technically fits into Public Service’s summary of allowable issues.

9. The OCC agrees with Public Service’s position and further notes that this proceeding should also include the issue of whether Public Service’s request complies with the directives in previous Commission orders, since there may be disagreement among the parties as to the interpretation of the Commission’s directives in those previous orders.

10. In its response, Public Service agrees with Staff and OCC that they may raise any issue where they believe that Public Service has not complied with the Commission orders in Docket No. 08A-274E.  However, the Company notes that this position does not address the scope issues it raised in its initial brief.

11. Public Service requests that the issues of the classification of allowances from AQIR facilities as non-AQIR allowances that stem from mandates that pre-date its Voluntary Emission Reduction plan; and, the allocation of allowances between AQIR and non-AQIR facilities based upon the actual source of allowances to be determined to be finally decided in Docket No. 08A-274E and not subject to re-litigation here.

II. Findings

12. In this application, Public Service seeks approval of its regulatory treatment of margins earned from sales of its SO2 allowances, pursuant to the procedures set out by the Commission in Docket No. 08A-274E.
13. In Decision No C09-0700, the Commission set out a five-part process which instituted a “qualitative” approach for an annual Commission review of the Company’s efforts in its sales of SO2 allowances.  The Commission instituted the following requirements:
… Public Service [shall] file, by a separate application, annual reports detailing the revenues that the Company received from the sales of all excess SO2 allowances sold during the given year.  This information shall list the quantities and prices of SO2 allowances; dates of all trades; and shall differentiate between AQIR and non-AQIR allowances.  Public Service shall also provide the average market price for SO2 allowances for each day any entity places a trade in the market during the applicable year.  This market average price shall be weighed for the number of SO2 allowances which were sold at each price.  The reports shall also include the amounts and description of any SO2 allowance revenues not returned to the ratepayers such as brokerage fees, trading costs, administrative charges and the amount of the incentive claimed by Public Service.  Finally, the reports shall include the balance of any unused SO2 allowances that could have been sold.
This directive sets out the materials and data Public Service is required to file for analysis; however, it does not specifically provide for how the data is to be qualitatively analyzed to determine the Company’s performance.  The ALJ presumes the Commission intended to leave it to Staff and OCC to make this determination for themselves.  
14. The ALJ agrees with Public Service’s claim that the issues of the appropriateness of the classification of allowances from AQIR facilities as non-AQIR allowances that stem from mandates that pre-date its Voluntary Emission Reduction plan; and, the appropriateness of the allocation of allowances between AQIR and non-AQIR facilities based upon the actual source of allowances, were finally decided in Decision No. R09-0386 in Docket No. 08A-274E.  

15. In Decision No. R09-0386, the ALJ there found that Public Service met its burden of proof regarding the issue of allocating a portion of the allowances from Arapahoe Unit 4, Cherokee Unit 1, and Cherokee Unit 4 (AQIR facilities) to a non-AQIR account.  The ALJ determined that a portion of the reductions from the Arapahoe and Cherokee units are mandated by pre-existing governmental permits and regulations, and that portion is not covered by § 40-3.2-102(4), C.R.S., or by the 1999 AQIR Stipulation.  The ALJ found Public Service’s methodology for the allocated allowances from the Arapahoe and Cherokee units, and therefore, the margins from the sale of those allowances, reasonable.  The ALJ did not, however, make such a finding for the Valmont 5 unit.  Instead, the ALJ found that no existing mandate, such as with the Arapahoe and Cherokee units existed to reduce SO2 emissions at the Valmont 5 unit.  As a result, reductions of SO2 at that facility were presumed to result from the Voluntary Emission Reduction Agreement.  Consequently, the ALJ found that the margins from the 2007 sale of allowances from Valmont 5 were to be credited 100 percent to the AQIR.  

16. It is consequently found that the issue of the appropriateness of the classification of allowances from AQIR facilities as non-AQIR allowances that stem from mandates that pre-date Public Service’s Voluntary Emission Reduction plan was finally settled in Decision No. R09-0386 and is not subject to re-litigation in this docket.

17. In Decision No. R09-0386, it is also apparent that the ALJ there found that the allocation of SO2 allowances between AQIR facilities and non-AQIR facilities are to be made on the basis of the actual source of the allowances.  The ALJ there determined that “for 2008 and beyond, the more accurate allocation method is ‘to calculate the actual percentage, each, year, of the AQIR-related and the non-AQIR-related, excess SO2 allowances, and [to] use those percentages to allocate the gain’ from the sale of the allowances.” 

18. Therefore, it is found that the appropriateness of allocating SO2 allowances between AQIR and non-AQIR facilities on the basis of the actual source of the allowances as set out in Decision No. R09-0386 is also a settled issue not subject to re-litigation in this docket.  

19. Nonetheless, Staff and OCC are free to raise any issue related to Public Service’s compliance with the information required to be filed by Decision No. C09-0700 as detailed above in Paragraph No. 13, as well as its compliance with the proper classification and allocation of SO2 allowances as provided in Decision No. R09-0386.  

III. ORDER

A. It Is Ordered That:

1. The scope of this docket shall include any issues Staff of the Commission (Staff) and the Office of Consumer Counsel (OCC) may have regarding Public Service Company of Colorado’s (Public Service) compliance with the information it is to file as set out in Decision No. C09-0700 at Paragraph 20.

2. The scope of this docket shall also include any issues Staff and the OCC may have regarding Public Service’s compliance with the methods for classifying allowances from Air Quality Improvement Rider (AQIR) facilities as non-AQIR allowances that stem from mandates that pre-date its Voluntary Emission Reduction plan; and, its methods for allocating allowances between AQIR and non-AQIR facilities based upon the actual source of allowances, as set out in Decision No. R09-0386 in Docket No. 08A-274E.  

3. Staff and the OCC may not re-litigate the appropriateness of classifying SO2 allowances from AQIR facilities as non-AQIR allowances that emanate from mandates that pre-date Public Service’s Voluntary Emission Reduction plan as that issue was finally decided in Decision No. R09-0386.

4. Staff and the OCC may not re-litigate the appropriateness of allocating SO2 allowances between AQIR and non-AQIR facilities based upon the actual source of allowances as that issue was finally decided in Decision No. R09-0386.

5. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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