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I. STATEMENT

1. Total Enterprise, Inc. (Applicant) initiated the captioned proceeding on February 16, 2010, by filing an application seeking authority to operate as a contract carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).  

2. On March 1, 2010, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed, as follows:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of 

passengers 

between Denver International Airport, Denver, Colorado, on the one hand, and hotels in the City and County of Denver, Colorado, on the other hand.  

RESTRICTIONS:  This application is restricted: 

(A) to providing transportation services for Delta Airlines, Inc., 1030 Delta Boulevard, Atlanta Georgia, 30320; and 

(B)
to the transportation of flight crews of Delta Airlines, Inc., 1030 Delta Boulevard, Atlanta Georgia, 30320.  

3. On March 31, 2010, MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi (Intervenors) filed their Intervention and Entry of Appearance by Right through counsel Christopher M. Gorman.

4. On April 7, 2010, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

5. On April 27, 2010 the Commission issued Decision No. R10-0397-I scheduling the hearing in this Docket on June 22, 2010.

6. On May 26, 2010, the Intervenors filed and served a Motion to Withdraw Intervention (Motion).  The Motion was based on the interests of the Intervenors having been satisfied in the course of discussions with the Applicant.

7. On June 15, 2010, the Commission issued Decision No. R10-0607-I, granting the Motion and confirming the evidentiary hearing.  At Paragraph 10 of that decision the ALJ signaled that an issue to be resolved at hearing was the extent of the Commission’s jurisdiction over the subject matter of the application in this Docket.

8. On June 22, 2010, a hearing was convened in this matter.  Applicant having demonstrated its closely-held status to the ALJ, it was represented by Mr. Hee Bok Jung, the entity’s President.  Mr. Jung was also the sole witness to appear on behalf of Applicant.

9. At the conclusion of the hearing, the ALJ took the matter under advisement.

10. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision. 

II. findings of fact

11. Applicant seeks authority to transport Delta Airlines (Delta) flight crews from Denver International Airport to hotel lodgings in the City and County of Denver, and back again.  Applicant will follow a schedule issued by Delta approximately one month in advance, and accept modifications to that schedule caused by traffic delays, weather, or flights added by Delta.  Applicant has constant communication capacity with Delta’s dispatch facility.

12. Applicant has operated in similar service in Texas since 1991 and in Denver for other air carriers since 2007.  Applicant owns and operates 14 vehicles in Colorado to serve its multiple customers.  Applicant has not received any complaints from any of its customers regarding its existing Colorado services.

13. Mr. Jung distinguished the proposed service for Delta from Applicant’s existing service for United Airlines.
  Applicant provides transport for United Airlines personnel to a training facility in Colorado, in addition to lodgings.  The wording of Applicant’s Permit No. B-9901 (United Airlines) and Permit No. B-9899 (American Airlines) allow transport of passengers between Denver International Airport and all points in the City and County of Denver.  As noted above, the proposed Delta service is limited to transporting crews to temporary hotel lodgings.

14. Mr. Jung established that the Delta crews Applicant proposes to serve arrive in Colorado from all points in the United States and abroad.  Mr. Jung is not aware that Delta has any intrastate flights within Colorado, but he confirmed that the authority sought by Applicant is not restricted to intrastate crews.

15. After their stay in Denver, the Delta crews fly back out from Denver International Airport to all points served by Delta.  Mr. Jung confirmed that Denver is not a final destination for the Delta crews and that their lodging in Denver is temporary.

16. The ALJ took administrative notice of the application, Applicant’s contract with Delta, and the Commission’s Notice of Application Filed.

III. discussion and conclusions

17. The Commission’s jurisdiction over common carriage is defined in § 40-11-103(1), C.R.S:

No person shall operate or offer to operate as a contract carrier by motor vehicle for the transportation of passengers over the public highways of the State of Colorado in intrastate commerce without first obtaining a permit therefor from the commission.

18. The court in East West Resort Transportation, LLC, v. Binz (East West) confirmed that intra-state transportation is subject to state regulation while interstate transportation is subject to federal regulation.  494 F.Supp. 2d 1197, 1199 (D. Colo. 2007).  

19. Although the transportation Applicant proposes in this application is entirely intrastate (i.e., within Colorado between Denver International Airport and hotel accommodations in Denver), it may nonetheless be categorized as interstate transportation by virtue of the connection to the interstate travel of the air crews immediately prior to and after their temporary stop in Denver.

20. The case in East West arose from different facts, in which a carrier provided both interstate and intrastate transportation.  Here, Applicant provides no interstate transportation.  In East West, however, the court distinguished a decision from the Federal D.C. Circuit which is much more analogous to the facts present in this docket: Pennsylvania Public Utilities Commission v. United States (1987) 812 F.2d 8 (Pennsylvania PUC).

21. In Pennsylvania PUC, the court affirmed an order of the Interstate Commerce Commission of the United States in which the movement of transient airline flight crews between the airport in one state and temporary hotel lodgings in the same state was determined to be interstate in nature and therefore exempt from state regulation.  Id at 9.

22. The court in Pennsylvania PUC distinguished earlier case law authority of the United States Supreme Court (United States v. Yellow Cab, (1947) 332 U.S. 218) on the basis that the entity transporting flight crews in Pennsylvania PUC had a contractual relationship with its airline customer and did not offer a regularly scheduled service to other paying passengers.  The court also noted that the transient lodgings for the air crews were only temporary, so that the intrastate transport between the airport and hotels did not alter the interstate character of the journey.  Id at 11.

23. The same circumstances exist in this Docket.  Applicant seeks authority to transport air crews pursuant to a contract with its customer, Delta.  Applicant’s transportation service is not available to the general public.  The evidence established that the Delta aircrews arrive in and depart from Denver as part of Delta’s interstate air service.  Their stays in Denver hotels are merely temporary and do not alter the interstate nature of the crews’ travel.

24. The authorities under which Applicant presently serves United and American Airlines flight crews are phrased differently, permitting transport to all locations in the City and County of Denver and not just to hotel lodgings.  Mr. Jung confirmed that some United Airlines personnel are transported to a training facility in Colorado.  Such transport is intrastate since the training facility represents a destination rather than a stop-over.

25. For the foregoing reasons, the ALJ concludes that the service proposed by Applicant is interstate in nature and therefore not subject to this Commission’s jurisdiction.  Accordingly, this application will be dismissed and the Docket closed.

IV. ORDER

A. The Commission Orders That:  

1. The Application of Total Enterprise, Inc. for authority to operate as a contract carrier for motor vehicle for hire is dismissed.

2. Docket No. 10A-080BP is closed. 

3. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by §40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.



(a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.


(b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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