Before the Public Utilities Commission of the State of Colorado

Decision No. R10-0743
Docket No. 10A-284E

R10-0743Decision No. R10-0743
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

10A-284EDOCKET NO. 10A-284E
IN THE MATTER OF THE APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO FOR DEFERRED ACCOUNTING TREATMENT FOR CERTAIN EXTRAORDINARY OPERATIONS AND MAINTENANCE EXPENDITURES RELATED TO MOUNTAIN PINE BEETLE TREES.
RECOMMENDED DECISION of
administrative law judge

G. Harris Adams 
approving SETTLEMENT and
Granting application for DEFERRED ACCOUNTING TREATMENT
Mailed Date:  July 16, 2010
I. STATEMENT

1. On 
May 3, 2010, 
Public Service Company of Colorado (Applicant or Company) filed an application requesting that the Commission allow Applicant to use deferred accounting treatment for the operation and maintenance expenses that the Company incurs in 2010 and 2011 to cut down trees in Mountain Pine Beetle (MPB) epidemic areas.

2. On May 25, 2010, Applicant filed the Clarification of Application for Deferred Accounting Treatment.  Therein, Applicant requested that the Commission “issue an order approving the application, specifically including the following finding:

The Commission approves deferred accounting for the 2010 and 2011 operation and maintenance expenditures that Public Service incurs to cut down trees in mountain pine beetle epidemic areas. These expenditures shall be allowable costs in establishing future electric rates. Public Service is authorized to create a regulatory asset in accordance with Generally Accepted Accounting Principles. The recovery period for the future amortization of this regulatory asset will be determined in the next rate case. The approval of deferred accounting for this activity does not preclude a future examination of these expenditures to determine whether they were prudently incurred. 

3. On June 1, 2010, Applicant filed the Second Clarification of Application for Deferred Accounting Treatment.  In response to communications by Staff of the Public Utilities Commission (Staff), Public Service stated that it was now requesting that the Commission approve the application, specifically including the following finding:

The Commission approves deferred accounting for the 2010 and 2011 operation and maintenance expenditures that Public Service incurs to cut down trees in mountain pine beetle epidemic areas. These expenditures shall be allowable costs in establishing future electric rates. Public Service is authorized to create a regulatory asset in accordance with Generally Accepted Accounting Principles. The recovery period for the future amortization of this regulatory asset will be determined in the next rate case. The approval of deferred accounting for this activity does not preclude a future examination of these expenditures to determine whether they were prudently incurred. Public Service shall retain the burden of proof in the rate case on all issues dealing with the prudence of these expenditures.

4. By Decision No. C10-0450, the Commission established May 20, 2010 as the intervention deadline and found that the Order was the notice that the Verified Application seeking approval of deferred accounting treatment for operations and maintenance expenditures related to MPB trees had been filed.  

5. On June 1, 2010, Trial Staff's Petition for Late Intervention, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b) and Request for Hearing was filed.  Staff raises concerns regarding Public Service’s filing and the relief requested.  Based thereupon, modification of the Application is opposed if the Commission proceeded in accordance with the procedural schedule previously adopted in Decision No. C10-0450.  If the Commission acted on the “clarification,” Staff recommended that the application be approved without any Commission ruling on whether the costs are recoverable in a future rate proceeding. 

6. During the Commission’s weekly meeting held June 2, 2010, the matter was referred to an administrative law judge for disposition by minute entry.

7. On June 16, 2010, the Settlement With Respect to Application for Deferred Accounting Treatment (Settlement Agreement) and Motion to Approve Application_06-16-10 was filed by Ann Hopfenbeck, Esq.  The Settlement Agreement memorializes the agreement of Applicant, Staff, and the Colorado Office of Consumer Counsel (OCC) that the Application in the above-named proceeding should be granted.  The stipulation agreed to request the Commission enter an order granting the Application and containing the following statement to allow Applicant to defer expenditures under Generally Accepted Accounting Principles (GAAP):
The Commission approves deferred accounting for the 2010 and 2011 operation and maintenance expenses that Public Service incurs to cut down trees in the mountain pine beetle epidemic areas.  Public Service is authorized to create a regulatory asset in accordance with Generally Accepted Accounting Principles for such incurred costs.  These deferred expenditures shall be “allowable cost” (i.e. won’t be disallowed on the basis of being a prior period cost) in establishing future rates.  The recovery period for the future amortization of this regulatory asset will be determined in the next electric rate case.  The approval of deferred accounting for this activity is not pre-approval of the costs expected to be incurred and does not preclude a future examination of these expenditures to determine whether they were prudently incurred.  The accounting for any capital expenditures in accordance with GAAP along existing or expanded transmission and distribution line right of ways is not impacted by this decision.    

8. By Decision No. R10-0619-I, Staff’s intervention was granted, the Application was amended to include clarifications filed on May 25, 2010 and June 1, 2010, and a prehearing conference was scheduled.  At the scheduled time and place, the prehearing conference was convened.  All parties appeared and participated.
9. On June 23, 2010, the OCC’s Late-Filed Motion to Intervene and Entry of Appearance of the Colorado Office of Consumer Counsel and Request for Waiver of Response Time was filed.  The OCC sought to intervene in the matter in order to acquire legal standing as a party and to participate in the formal settlement with Applicant and Staff previously filed on June 16, 2010.  
10. During the course of the prehearing conference, no party objected to waiver of response time to the OCC’s request. Based thereupon the response time was waived.  Good cause appearing for the unopposed request, it was granted as memorialized by this Recommended Decision.  
11. Public Service and the OCC confirmed their joinder in the Settlement With Respect to Application for Deferred Accounting Treatment and Motion to Approve Application_06-16-10 and request that the Commission approve the settlement without modification. 

12. Counsel for Staff acknowledged that the original filing omitted any signature of Staff counsel. However, Staff confirmed their joinder in the Settlement With Respect to Application for Deferred Accounting Treatment and Motion to Approve Application_06-16-10 and request that the Commission approve the settlement without modification.

13. Based thereupon, the prehearing conference was concluded and the matter was taken under advisement.

14. On July 15, 2010, the Motion for Adoption of Draft Order was filed.

II. FINDINGS AND CONCLUSIONS

15. An unprecedented epidemic of MPB is requiring Applicant to expend significant and extraordinary measures to protect its transmission and distribution facilities from weakened tree and wildfire radiant heat damage.  The work requested to address the problem, estimated to be $11 million in calendar years 2010 and 2011, is outside of Public Service’s normal and routine vegetation management practices and has not been included in the Company’s cost of service that was used to set electric rates in Docket No. 09AL-299E.   
16. Applicant’s distribution and transmission facilities affected by the MPB epidemic are on land owned by the United States Forest Service (USFS) and land owned privately.  Applicant is able to immediately begin tree cutting on federal lands where the USFS has issued harvesting permits.  However, before a majority of the mitigation work on federal lands can be done, the USFS must prepare an environmental assessment and potentially an environmental impact study under the Healthy Forest Restoration Act, estimated to cost $1 million to $2 million.     
17. The USFS is currently recommending cutting down trees within 75 feet on both sides of distribution facilities and within 200 feet on both sides of transmission facilities to protect these facilities from falling dead trees.  The current USFS prescribed rights-of way widths may also help mitigate potential fire damage to facilities by lessening radiant heat impact on facilities.    
18. Applicant has identified approximately 151 miles of Public Service distribution circuit sections and 80 miles of Public Service transmission circuit sections in the epidemic MPB areas identified in Exhibit B of its Application.  Applicant estimates that the cost to fell all trees within the USFS’s current prescribed corridors to be approximately $7.5 million on the approximately 151 miles of distribution facilities (at an assumed cost of $50,000 per mile) and $6.6 million on the approximately 80 miles of transmission facilities (at an assumed cost of $83,000 per mile).    
19. Applicant’s plan is to cut trees in epidemic MPB areas that are on federal land with harvesting approvals or on private lands (addressing an estimated 66 percent of distribution facilities and 26 percent of transmission facilities), starting May 2010.  The plan incorporates two types of tree removal approaches: a traditional approach of using manual crews and a mechanized approach.    
20. While Applicant’s estimated expenditures can be impacted by several factors, including USFS studies that might suggest broader corridors, USFS restrictions on use of mechanized equipment, expansion of the MPB epidemic areas, and refinement of estimates from observation of tree damage, Applicant estimates that the total expenditures in calendar years 2010 and 2011 will be approximately $11 million.  Applicant estimates that the cost to cut trees in the red-circled area on Exhibit B to be $1 million to $3 million from May through October 2010 and $6 million in 2011.  Applicant also estimates that it will need to expend approximately $1 million to $2 million in connection with the environmental assessment and/or environmental impact studies currently underway by the USFS.  
21. Through the Settlement Agreement, Applicant, Staff, and OCC, request deferred accounting for the specified costs, including assessment and study costs, related to tree removal within the MPB epidemic areas.
22. It is found that it is in the public interest to approve the terms of the Settlement Agreement in its entirety without modification.  The proposed terms provide a reasonable means to deal with the expenditures that are above and beyond what Applicant has budgeted for normal vegetation management and above and beyond the costs reflected in the cost of service used to set current electric rates.    
23. Accepting the Settlement Agreement leaves the agreed upon request unopposed.  Therefore, it is eligible for processing under modified procedure pursuant to § 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, without a formal hearing.

24. The Commission will permit the deferred accounting treatment of expenditures to cut trees affected by the MPB since May 21, 2010, the first day after the public notice period expired in this docket.  See In the Matter of the Application of Public Service Company of Colorado for Deferred Accounting Treatment for Certain Operations and Maintenance Expenditures Related to SmartGridCity, Decision No. C09-0458 in Docket No. 09A-019E.  
25. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.
III. order

A. The Commission Orders That:

1. Response time to the Office of Consumer Counsel’s (OCC) Late-Filed Motion to Intervene and Entry of Appearance of the Colorado Office of Consumer Counsel filed June 23, 2010, is waived and the request granted.

2. The OCC is granted intervenor status in this proceeding.

3. The request to approve the Settlement with Respect to Application for Deferred Accounting Treatment joined in by Public Service Company of Colorado (Public Service or Company), Staff of the Public Utilities Commission, and the OCC is granted.

4. Public Service’s application requesting that the Commission allow it to use deferred accounting treatment for the operation and maintenance expenses that the Company incurs in 2010 and 2011 to cut down trees in Mountain Pine Beetle epidemic areas is granted consistent with the discussion above.

5. The Commission approves deferred accounting for the 2010 and 2011 operation and maintenance expenses that Public Service incurs to cut down trees in the mountain pine beetle epidemic areas.  Public Service is authorized to create a regulatory asset in accordance with Generally Accepted Accounting Principles (GAAP) for such incurred costs.  These deferred expenditures shall be “allowable cost” (i.e., won’t be disallowed on the basis of being a prior period cost) in establishing future rates.  The recovery period for the future amortization of this regulatory asset will be determined in the next electric rate case.  The approval of deferred accounting for this activity is not pre-approval of the costs expected to be incurred and does not preclude a future examination of these expenditures to determine whether they were prudently incurred.  The accounting for any capital expenditures in accordance with GAAP along existing or expanded transmission and distribution line right of ways is not impacted by this Decision.    

6. Any remaining pending motions are denied as moot.

7. Docket No. 10A-284E is now closed.  

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

10. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge
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