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QWEST COMMUNICATIONS COMPANY, LLC,

 
COMPLAINANT,

V.

MCIMETRO ACCESS TRANSMISSION SERVICES, LLC, XO COMMUNICATIONS SERVICES, INC., TIME WARNER TELECOM OF COLORADO, L.L.C., GRANITE TELECOMMUNICATIONS, INC., ESCHELON TELECOM, INC., ARIZONA DIALTONE, INC., ACN COMMUNICATIONS SERVICES, BULLSEYE TELECOM, INC., COMTEL TELECOM ASSETS, LP, ERNEST COMMUNICATIONS, INC., LEVEL 3 COMMUNICATIONS, LLC AND LIBERTY BELL TELECOM, LLC, AND JOHN DOES 1-50 (CLECS WHOSE TRUE NAMES ARE UNKNOWN),

 
RESPONDENTS.
recommended decision of
administrative law judge
G. Harris Adams 
waiving response time and
dismissing complaint against
ACN COMMUNICATIONS SERVICES
Mailed Date:  July 15, 2010
I. STATEMENT

1. On July 8, 2010, Qwest Communications Company LLC's (QCC) Motion to Approve Settlement Agreement, Conditional Motion to Dismiss with Prejudice Respondent ACN Communication Services (ACN), Request for Highly Confidential Protection and Request for Waiver of Response Time was filed by QCC (the pleading will be referred to as the Motion to Dismiss).  QCC requests that: 1) Exhibit A hereto be granted highly confidential status and protection to be provided only to the Commission; 2) the Settlement Agreement filed therewith be approved without modification; 3) upon such approval without modification, that claims against ACN be dismissed with prejudice; and 4) that response time to the Motion be waived.

2. Based upon good cause shown, it is appropriate that response time be waived.

3. QCC filed its Complaint against ACN on December 12, 2008. ACN filed its Answer to the Complaint on January 16, 2009.  The claims and defenses of QCC and ACN are set forth in those pleadings.

4. QCC and ACN have engaged in discovery, motion practice, the filing of testimony, and settlement discussions. QCC and ACN have reached an amicable resolution of their disputes including all issues that were raised in this docket as framed by the pleadings filed herein. QCC and ACN have memorialized their settlement in a written agreement (the Settlement Agreement) copies of which are attached as Exhibit A (Highly Confidential- Commission and Settling Parties Only) and Exhibit B (Confidential- All Parties) to the Motion to Dismiss. Highly Confidential Exhibit A is an unredacted version of the Settlement Agreement provided, under seal, only to the Commission. 

5. QCC requests that Exhibit A be accorded highly confidential treatment as permitted by 4 Code of Colorado Regulations (CCR) 723-1-1100(a)(III). QCC contends that good cause exists for the request because Highly Confidential Exhibit A includes specific financial details of the Settlement Agreement between QCC and ACN. This information is highly confidential to both QCC and ACN and does not affect any other party or the public. Revealing the financial details of the Settlement Agreement would serve no public purpose and could chill future settlement discussions involving QCC and/or ACN.  Based upon good cause shown, highly confidential treatment will be accorded as ordered below.

6. Confidential Exhibit B is a redacted version of the Settlement Agreement filed under claim of confidentiality pursuant to the Commission's confidentiality rules at 4 CCR 723-1-1100 et seq. 

7. The Commission's Rules of Practice and Procedure explicitly encourage settlement of contested proceedings.  The Settlement Agreement represents a mutually satisfactory resolution of the issues in dispute in this docket between QCC and ACN. The Settlement Agreement was arrived through arms-length negotiation following substantial discovery and involves only QCC and ACN. The Settlement Agreement does not affect any other party and is not contrary to the public interest. Based upon good cause shown, the Settlement Agreement will be approved without modification.

8. The settlement having been approved without modification, QCC requests that the complaint against ACN be dismissed with prejudice.

9. Counsel for QCC has been authorized to state that ACN joins in the Motion to Dismiss.

10. In accordance with § 40-6-109, C.R.S., the undersigned Administrative Law Judge now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. ORDER

A. It Is Ordered That:

1. Response time to Qwest Communications Company LLC's (QCC) Motion to Approve Settlement Agreement, Conditional Motion to Dismiss with Prejudice Respondent ACN Communication Services (ACN), Request for Highly Confidential Protection and Request for Waiver of Response Time filed by QCC on July 8, 2010, is waived.

2. Highly Confidential Exhibit A to Qwest Communications Company LLC's Motion to Approve Settlement Agreement, Conditional Motion to Dismiss with Prejudice Respondent ACN Communication Services, Request for Highly Confidential Protection and Request for Waiver of Response Time filed by QCC on July 8, 2010, is granted extraordinary protection pursuant to Rule 1100(a)(III) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  Accordingly, Highly Confidential Exhibit A shall only be available to the Commission, to the extent permissible by law.

3. The Settlement Agreement filed with Qwest Communications Company LLC's Motion to Approve Settlement Agreement, Conditional Motion to Dismiss with Prejudice Respondent ACN Communication Services, Request for Highly Confidential Protection and Request for Waiver of Response Time filed by QCC on July 8, 2010, is approved without modification.

4. The Complaint filed by QCC against ACN is dismissed with prejudice.
5. The caption of Docket No. 08F-259T shall be amended to strike reference to respondents dismissed from this proceeding. 
6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

8. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge
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