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I. STATEMENT

1. On April 21, 2010, the Weld County Public Works Department (Weld County) filed an application seeking authority to install flashing lights, gates, bells, new cabin, and constant warning time circuitry at each of the three crossings of Weld County Road (WCR) 22, WCR 40, and WCR 42 with the Union Pacific Railroad Company (UPRR) Greeley Sub, National Inventory Nos. 804329J (WCR 22), 804345T (WCR 40), and 804348N (WCR 42), in Weld County, State of Colorado.

2. Notice of the application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on April 29, 2010.

3. On May 27, 2010, UPRR filed an Entry of Appearance and Notice of Intervention.  UPRR objects to the Application as filed stating that there are a number of terms that Weld County has inserted in the Application that cannot be accepted by UPRR including: 1) UPRR cannot be limited to be reimbursed for costs set by a contract with Weld County; 2) UPRR’s personnel will not be administering the crossing improvements; and 3) Weld County has misrepresented the Commission’s rules in the Application.

4. On June 15, 2010, pursuant to Decision No. C10-0591, the Commission deemed the application complete and referred the matter, including the intervention to the undersigned Administrative Law Judge (ALJ) for disposition.

5. By Decision No. R10-0609-I, the ALJ set a prehearing conference for July 1, 2010.

6. By Decision No. R10-0614-I, the ALJ ordered Weld County to either obtain legal counsel and have said counsel enter an appearance in this matter by June 30, 2010, or in the alternative, make a filing showing that under Rule 1201(b)(II), 4 Code of Colorado Regulations (CCR) 723-1 that Weld County could proceed in this matter without an attorney.

7. On June 23, 2010, Weld County filed an Amendment to Application, Entry of Appearance and Response to UPRR Notice of Intervention.  Weld County Attorney Bruce T. Barker entered an appearance on behalf of Weld County Department of Public Works, amended information contained in the original application, and stated that Weld County believed that the objections of the UPRR were met with the additional filing.

8. On July 1, 2010, a prehearing conference was called to order.  No parties appeared at the prehearing conference, and the conference was concluded.

9. By Decision No. R10-0692-I, the ALJ established a procedural schedule for this matter and set a hearing in this matter for September 14, 2010.

10. On July 9, 2010, UPRR filed a Response to Amendment to Application and Amended Intervention.  UPRR states that the Amendment to Application filed by Weld County essentially removes the matters to which UPRR had objected, and therefore UPRR withdraws its original objections.

11. Based on the Amendment to Application filed by Weld County and the Response to Amendment to Application and Amended Intervention by UPRR, the Application is now uncontested and may be processed under the modified procedure, pursuant to § 40-6-109(5), C.R.S., and Rule 4 CCR 723-1-1403, without a formal hearing.

12. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. Findings and conclusions

13. The Commission has jurisdiction in this matter pursuant to §§ 40-4-106(2)(a) and 40-4-106(3)(a), C.R.S.

14. Weld County is the road authority that is duly authorized to construct, maintain, and operate public roads within Weld County.  Weld County is the Applicant.

15. UPRR is the railroad company that owns the tracks in question at the crossings with WCR 22, National Inventory No. 804329J; WCR 40, National Inventory No. 804345T; and WCR 42, National Inventory No. 804348N.  UPRR is an intervenor.

16. Weld County and UPRR are the only parties in this matter.

17. With this application, Weld County is seeking authority to have active warning consisting of installation of new flashing lights, gates, bells, new cabin, and constant warning time circuitry installed at the three crossings of WCR 22, WCR 40, and WCR 42 with the UPRR Greeley Sub as part of the Federal Section 130 railroad/highway hazard elimination program.  The three crossings are currently stop sign controlled.

18. Weld County states that 2009 average daily traffic volumes using the crossings are 1,209 vehicles per day (VPD) at WCR 22, 228 VPD at WCR 40, and 258 VPD at WCR 42.  Traffic volumes are projected to increase to 2,165 VPD at WCR 22, 408 VPD at WCR 40, and 462 VPD at WCR 42 by 2019.  Speeds on all three Weld County Roads are posted at 55 miles per hour (MPH).  UPRR currently runs approximately 20 trains per day with a maximum timetable speed of 60 MPH for freight and 79 MPH for passenger.  No projections for future growth were provided. 

19. Weld County states that work at the crossings is expected to begin June 1, 2010 and be completed by October 1, 2011.  The Commission will require Weld County to inform the Commission in writing that the crossing changes are complete and operational within ten days of completion.  The Commission will initially expect the letter sometime around October 1, 2011.  However, the Commission does understand that this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

20. Weld County provides cost estimates for each of the projects.  WCR 22 is estimated to cost $183,727, WCR 40 is estimated to cost $284,065, and WCR 42 is estimated to cost $224,028.  Federal Section 130 funds will pay for 100 percent of eligible costs and Colorado Department of Transportation funds will pay for non-participating and indirect costs.  Weld County requests to late-file the finalized construction and maintenance contracts.

21. The Commission does not expect construction on these projects to begin until all of the proper agreements have been entered into by the parties.  The Commission will require Weld County to file copies of the signed Construction and Maintenance Agreements as soon as possible, but no later than August 31, 2010 so the Commission knows that construction on these projects will begin.

22. UPRR will be required to file copies of the updated US DOT Inventory forms for the three crossings in this proceeding once construction of the new signals is complete.  The Commission will expect these updated inventory forms to be filed at the completion of construction of the project around October 1, 2011.

23. Weld County shall be required to maintain the roadway approaches to the end of ties, and all advance warning signing and striping to the crossings at its expense pursuant to 4 CCR 723-7-7211(c).  UPRR shall be required to maintain their track, ties, warning devices, train communications equipment, and appurtenances at its expense pursuant to 4 CCR 723-7-7211(a).

24. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The unopposed application filed by Weld County Public Works Department (Weld County) filed on April 21, 2010 as amended on June 23, 2010, seeking authority to install flashing lights, gates, bells, new cabin, and constant warning time circuitry at each of the three crossings of Weld County Road (WCR) 22, WCR 40, and WCR 42 with the Union Pacific Railroad Company (UPRR) Greeley Sub, National Inventory Nos. 804329J (WCR 22), 804345T (WCR 40), and 804348N (WCR 42), in Weld County, State of Colorado is granted.

2. Weld County is authorized and ordered to proceed with the installation of active warning devices at the three crossings of WCR 22, WCR 40, and WCR 42, all in Weld County, Colorado.

3. Weld County is required to maintain the approaches to the crossing surface up to the outside end of the ties, and signage and striping to the crossings at its expense pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(c).

4. UPRR is required to maintain the crossing surfaces, track, ties, appurtenances, and active warning equipment at its expense pursuant to Rule 4 CCR 723-7-7211(a) and 723-7-7301(a).

5. Weld County is required to file signed copies of the Construction and Maintenance Agreement as soon as possible, but no later than August 31, 2010 and construction work is not expected to begin until these signed agreements are filed.

6. Weld County is required to inform the Commission in writing that the crossing changes are complete and operational within ten days after completion.  The Commission shall expect this letter sometime around October 1, 2011.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

7. UPRR shall be required to file copies of the updated US DOT Inventory forms for the three crossings in this proceeding once construction of the new signals is complete.  The Commission will initially expect these updated inventory forms by October 1, 2011.

8. The Commission retains jurisdiction to enter further orders as necessary

9. The hearing scheduled to commence in this matter on September 14, 2010 is vacated.
10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.
11. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

12. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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______________________________
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