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I. STATEMENT
1. Care Express Transportation, Inc. (Applicant) initiated the captioned proceeding on January 13, 2010, by filing an application seeking authority to operate as a contract carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).

2. On January 19, 2010, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed.  The Notice set forth the scope of the application as follows:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of 

passengers 

between all points in the Counties of Alamosa, Archuleta, Baca, Bent, Dolores, Conejos, Costilla, Hinsdale, Huerfano, La Plata, Los Animas, Mineral, Montezuma, Otero, Prowers, Rio Grande, San Juan, and San Miguel, State of Colorado, and between said points on the one hand, and all points in the State of Colorado, on the other hand.  

RESTRICTIONS:  This application is restricted to providing transportation services for:

(A)
Ute Mountain Ute Tribe, Counseling and Treatment Services, P.O. Box 209, Towaoc, Colorado; and 

(B)
Colorado Department of Health Care Policy and Financing, 1570 Grant Street, Denver, Colorado.

3. On February 16, 2010, Durango Transportation, Inc. (Intervenor) filed its Petition to Intervene.

4. On February 24, 2010, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

5. Applicant filed supplemental letters of support on March 19, 2010, from the La Plata County Department of Human Services, and on April 14, 2010, from the Montezuma County Public Health Department.

6. On June 2, 2010, the ALJ issued Decision No. R10-0542-I denying Applicant’s Motion to Dismiss Intervention.

7. Pursuant to Decision No. R10-0240-I issued on March 16, 2010, the ALJ convened a hearing in this matter on June 11, 2010, in Durango, Colorado.  Applicant was represented by attorney Sampson Martinez of Gallup, New Mexico.
  Intervenor, having established its closely-held status to the satisfaction of the ALJ, was represented by Mr. Art Olson, its President.

8. At the hearing, Applicant presented the testimony of Mr. Thomas Thompson, Applicant’s Chief Financial Officer, and Mr. Olson.  Intervenor presented the testimony of Mr. William Steve Boehm,
 Mr. Bryan Conner,
 Ms. Mary C. Donaldson,
 and Mr. Olson.  Nine exhibits were offered and admitted.
  In addition, the ALJ took administrative notice of the Commission’s file in this docket, including the application and its attachments.  After all of the evidence was received, each party made an oral closing statement.

9. At the close of Applicant’s case, Intervenor moved for dismissal of the application on the basis that Applicant had not adduced any evidence of need for the proposed service or that Intervenor was not already adequately serving the same territory covered by the application.  The ALJ denied that motion on the basis that Applicant’s evidence, described more fully below, was adequate to survive a motion to dismiss. 

10. At the conclusion of the hearing, the ALJ took the matter under advisement.

11. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT
12. Applicant is a New Mexico corporation.  It has complied with all requirements of the Colorado Secretary of State and is currently in good standing with that office.

13. Applicant provides non-emergent medical transportation (NEMT) to clients in New Mexico and Arizona.  Applicant proposes to provide such services to Medicaid-eligible clients in selected counties of Colorado
 under contract to the Ute Mountain Ute Tribe (Ute Tribe) and the State of Colorado Department of Health Care Policy and Financing (HCPF).

14. Applicant decided to seek authority in Colorado after it received a call from the Ute Tribe in December, 2009, asking if Applicant could provide transportation from Colorado to New Mexico.

15. NEMT consists of taking passengers from their residences to routine medical appointments or out-patient treatments and back again.  The Medicaid system reimburses such transportation, subject to its rules, for clients who obtain prior approval.
  This allows authorized clients to obtain rides to medical appointments with no out-of-pocket expense.  Authorized clients arrange rides with a NEMT service by contacting their local county’s social service agency.

16. Applicant established that there were 29,569 Medicaid clients in those counties it proposes to serve as of November 30, 2009.  Exhibit 1.  Of this number, no witness could state how many clients needed NEMT
 or how many were authorized to receive reimbursed NEMT.

17. Mr. Thompson testified that if Applicant is granted the authority requested in the application, it intends to initiate service in La Plata and Montezuma Counties first.  Other than the one contact referenced in Paragraph No. 13, above, Mr. Thompson did not know how many clients need NEMT or are authorized to receive reimbursed NEMT in these two counties.

18. Mr. Thompson testified that he had spoken to medical providers in La Plata County who related to him a need for more NEMT services.  He could not recall any individual with whom he had spoken.

19. Applicant’s experience in New Mexico and Arizona causes Mr. Thompson to believe that a “certain percentage” of Medicaid clients will use reimbursed NEMT if it is available.  Mr. Thompson could not quantify what that percentage is.  Mr. Thompson conceded that his knowledge of the need for NEMT service in Colorado is derived entirely from his interpolation of Applicant’s experience in New Mexico and Arizona, as well as from the letters of support introduced by Applicant.  Mr. Thompson does not know what facts, if any, underlie the assertions in those support letters.

20. Applicant introduced Exhibit 11 in support of the application.  Exhibit 11 is a letter dated January 8, 2010, from Ms. Renee Robinson, NEMT Coordinator for HCPF.  As noted above, HCPF is a potential customer of Applicant’s services.  Ms. Robinson wrote that “clients in counties that border other states face tremendous challenges when trying to get to medical appointments” and that “rural areas are especially affected by the lack of transportation providers with authority to service their areas.”  Exhibit 11 does not provide any detail establishing that Applicant’s services would be specialized and tailored to the unique needs of this potential customer.
21. Applicant adduced no evidence to corroborate the broad assertions in Exhibit 11.  Ms. Robinson did not establish the factual bases for what she had written.  No other witness described the nature of these stated “challenges,” how many Medicaid clients are affected, how many providers with Commission authority serve the specific counties listed in the application, or to what extent any authorized Medicaid clients had been prevented from obtaining reimbursed NEMT in any of the listed counties during any relevant time period.

22. Applicant introduced Exhibit 12, which is a letter dated April 22, 2010, from Anthony Yepa, identified as the Acting Program Director for the U.S. Department of Health and Human Services, Public Health Service.  Mr. Yepa’s address is in San Fidel, New Mexico.  Mr. Yepa wrote that “a NEMT provider is needed to provide services to the NEMT population” and that “rural areas are especially affected by the lack of transportation providers with authority to service their areas.”

23. As with Exhibit 11, the record does not reflect the factual foundation(s) for Mr. Yepa’s assertions.  Applicant did not present evidence establishing Mr. Yepa’s knowledge of conditions related to NEMT in Colorado, including any of the details referenced in Paragraph No. 20, above.

24. Applicant introduced Exhibit 13, another letter of support, dated January 11, 2010, from Kenneth Chester, Program Director of Counseling and Treatment Services for the Ute Tribe.  This letter recites the same general language regarding NEMT in rural areas.  As with Exhibit 11, Mr. Chester provides no detailed factual support for his conclusions and does not establish that Applicant’s services are specialized and tailored to the Ute Tribe’s distinct needs.

25. Mr. Thompson described the single incident where Applicant had been contacted by a member of the Ute Tribe regarding NEMT in December, 2009, but otherwise Applicant presented no evidence to corroborate the assertions in Exhibit 13.  

26. Applicant introduced Exhibit 14, a letter of support dated April 6, 2010, from Lori Cooper, Director of the Montezuma County Public Health Department.  Ms. Cooper echoed the same language found in Exhibits 11 through 13, again, without stating the bases of her statements.
  Applicant presented no other evidence to corroborate the conclusions asserted in Exhibit 14.

27. Applicant introduced Exhibit 15, a letter of support dated March 16, 2010, from Lezlie Mayer, Director of the La Plata County Department of Human Services.  With only minor variations, the content of Exhibit 15 is nearly identical to Exhibit 14.  Similarly, Exhibit 15 recites no factual foundation for Ms. Mayer’s knowledge of what the letter asserts regarding NEMT across southern Colorado.  The hearing in this Docket was convened in the same building where Ms. Mayer works and yet no evidence was presented to corroborate the substance of this Exhibit.

28. Mr. Thompson testified that he is aware of a dialysis center in La Plata County, and other medical providers in La Plata and Montezuma Counties that accept Medicaid reimbursement for patient services.  He did not testify how many Medicaid clients use these facilities, how many of those need NEMT services, or how many who need NEMT services are unable to utilize existing transportation services in La Plata or Montezuma Counties.  Mr. Thompson is unaware of any specific medical providers that accept Medicaid reimbursement in the other counties listed in the application.

29. Mr. Thompson described Applicant’s proposed NEMT service as “complementary” to, rather than in competition with existing carriers in the area.  In his estimation, based on Applicant’s experience in other states, there are enough authorized Medicaid clients needing NEMT in Colorado that Applicant would not detract from the business of local incumbent carriers.

30. Mr. Thompson asserted his belief that the first aid, CPR, and Federal Health Care Portability and Accountability Act (HIPAA) training of Applicant’s drivers distinguishes them from drivers for common carriers.  There was no evidence in the record that drivers for other carriers are not similarly trained.

31. Mr. Thompson testified that he does not know of any individual who has “inadequate” NEMT service in Colorado.  Mr. Thompson knows that other providers offer NEMT services in the areas covered by the application in this Docket, but does not know any detail about precisely where and to what extent such services are already available.  Mr. Thompson was unable to say how an authorized client could exercise choice between two or more available Medicaid-qualified NEMT providers in the same area.

32. Applicant intends to operate its proposed services from its facility in Farmington, New Mexico.  Mr. Thompson testified that Applicant’s services are “transparent” to the passenger/clients in that Applicant’s vehicles pick them up and deliver them back to their residences.  Clients do not need to access any physical office to benefit from Applicant’s services.

33. Applicant established that it intends to operate a variety of vehicles: wheelchair accessible vans as well as sedans, minivans, and sport utility vehicles.

34. Applicant complies with the safety rules set forth in the Code of Federal Regulations with regard to its vehicles and drivers.

35. Applicant’s drivers all possess medical certification, pass a background check, are trained in first aid, CPR, assisting mobility-impaired passengers, and defensive driving.  Applicant’s drivers comply with the requirements of the HIPAA.

36. Applicant is prepared dispatch drivers to the residences of authorized clients from its Farmington, New Mexico, facility.  Mr. Thompson confirmed that this would be true even for a client in La Junta, Otero County, Colorado, who only needed a ride five miles to a dental appointment.  In such a circumstance, Applicant would only be reimbursed for mileage between the residence and the dentist—not for the mileage from New Mexico.  A client would have to provide three days’ notice to Applicant to arrange such transportation.
  Mr. Thompson acknowledged that this method of providing service would be economically infeasible on a regular basis and that the Applicant would re-evaluate the need to operate vehicles from Colorado locations depending upon the volume of service requests.

37. Intervenor operates a multi-faceted common carriage transportation service
 headquartered in Durango.  The geographic areas included within Intervenor’s Commission authority are defined in complex terms, the details of which are not material to the issues in this Docket.  There was no dispute that Intervenor is authorized to provide transportation services, including NEMT, in areas of southwest Colorado covered by the application here.  Intervenor is also authorized to provide taxi, charter, and call-and-demand limousine service between San Juan and Archuleta Counties, on the one hand, and the rest of Colorado, on the other hand.

38. Mr. Olson estimated that Intervenor provided Medicaid-reimbursed NEMT service to approximately 100 persons in the Counties of La Plata, Archuleta, and San Juan.  The vast majority of these rides are provided to passengers in La Plata County.  Intervenor is not the only NEMT service provider in La Plata and Montezuma Counties.

39. Intervenor established that there are limited numbers of Medicaid-authorized riders in La Plata and Montezuma Counties.

40. Intervenor provided NEMT rides to every passenger that requested one in the past year.  Intervenor has provided NEMT services for clients of native health service agencies and San Juan Basin Health.  Intervenor has provided NEMT service to the La Plata dialysis center.

41. Intervenor provides two types of Medicaid-reimbursed transport.  The first type is NEMT.  The second type is “non-medical” transport to allow clients to complete shopping and banking errands.

42. In the first five months of 2010, Mr. Olson estimated that Medicaid-reimbursed transport accounted for approximately $20,000 in income to Intervenor.  Of this amount, Mr. Olson apportioned one-half to NEMT and one-half to non-medical transport reimbursed by Medicaid.  Total Medicaid-reimbursed transportation accounts for roughly 10 percent of Intervenor’s annual revenue.

43. Intervenor operates a variety of vehicles in its taxi, limousine, charter, and sightseeing services.  Intervenor has full-size vans equipped with ramps and securement straps for wheelchair passengers.  Intervenor’s drivers are trained in the provision of NEMT services to mobility-impaired clients.  Mr. Olson established that most NEMT passengers do not require wheelchair-equipped service.

44. Durango Transit, a public entity, operates a scheduled service in La Plata County.  Mr. Conner established that Durango Transit provides NEMT service to some clients, and that this service has reduced Intervenor’s NEMT business.  As a consequence, Intervenor’s business, including the number of vehicles it operates, has contracted.

45. Mr. Boehm established that Intervenor has provided NEMT services many times to him and his wife in recent years.  Mr. and Mrs. Boehm reside in the Four Corners Nursing Facility in La Plata County.  Mr. Boehm described Intervenor’s NEMT services as very convenient and responsive to the needs of his family.  Intervenor has transported Mrs. Boehm, who is wheelchair bound, multiple times to medical appointments, including some in the State of New Mexico.

46. Ms. Donaldson has operated a common carrier taxi service in Cortez, Montezuma County, since 1996.  She currently provides Medicaid-reimbursed NEMT to one client.  Ms. Donaldson has never refused a request for NEMT service even if, for some reason, she was not reimbursed for the ride.

47. Ms. Donaldson established that there are multiple options for medical transport in Montezuma County.  An influx of other providers has reduced the amount of NEMT service she provides compared to prior years.  She is attempting to increase her share of the Medicaid-reimbursed NEMT market working with the Montezuma County social services agencies.

III. DISCUSSION AND CONCLUSIONS
48. As clarified at the commencement of the hearing, Applicant generally bears the burden of proof by a preponderance of the evidence.  §13-25-127(1), C.R.S.  Applicant initiated this proceeding and is the proponent of an order of the Commission conferring authority to operate the proposed contract carriage.  This falls squarely within the language of 4 Code of Colorado Regulations (CCR) 723-1-1500.  The evidence must be substantial, defined as “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

49. In the context of an application for contract carrier authority, the burden of proof may shift depending upon the evidentiary showing(s) made by the parties pursuant to 4 CCR 723-6-6201(e):

(I) A contract carrier applicant shall bear the burden of proving that the service it proposes is specialized and tailored to the potential customer’s distinct need,

(II) Such a showing is overcome by an intervenor’s showing that the intervenor has the ability and willingness to meet the customer’s unique need.

(III) If the intervenor makes such a showing, the applicant shall bear the burden of proving that the applicant is better suited than the intervenor to meet the distinct needs of the potential customer.

(IV) The intervenor may overcome such a demonstration by establishing that the applicant’s proposed operation will impair the efficient public service of any common carrier then adequately serving the same geographic area.

50. Additionally, an applicant for contract carrier authority must also establish its “fitness”, both financially and operationally, to conduct the service it proposes.  Acme Delivery Service, Inc., v. Cargo Freight Systems, Inc., 704 P.2d 839, 843 (Colo. 1985).  In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  It also includes consideration of whether the applicant has the ability and willingness to comply with applicable public utilities law governing regulated motor carrier operations.  Although the Commission has never promulgated rules or regulations quantifying a financial fitness standard, it is generally agreed that the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service. 

A. The Extent to which the Proposed Service is Specialized and Tailored to the Potential Customer’s Distinct Need

51. Applicant presented no direct evidence of the distinct needs of its potential customers, Ute Tribe and HCPF.  Rather, Applicant relied on letters of support submitted by these entities (Exhibits No. 11 and 13) as evidence in this regard.  The persons who authored Exhibits No. 11 and 13 did not testify, so this evidence is pure hearsay. 

52. The content requirements for letters of support of an application for contract carrier authority are spelled out in 4 CCR 723-6-6203(a)(XI).  Among these criteria, letters of support should indicate the proposed customer’s special or distinctive transportation needs and whether those needs can be met by existing service, describe whether and how existing service is inadequate, and contain a statement, signed by the proposed customer, stating that the letter contains only information that is true and correct to the best of the proposed customer’s knowledge and belief.  Id at subparts (B), (D), and (E).

53. Exhibits No. 11 and 13 are insufficient to establish the distinct needs of Applicant’s proposed customers.  Neither letter describes in any detail the distinct transportation needs of the Ute Tribe and/or HCPF and whether those needs can be met with existing service.  The letters only generally allude to “challenges” faced by Medicaid clients in counties that border other states and a “lack of transportation providers” in rural communities.  There is no description of the mobility needs of client/passengers or how quickly a client may require service following a request.

54. These exhibits do not explain whether and how existing service is inadequate.  The proposed customers do not state that existing carriers do not possess the proper equipment or driver training.  Nor do they establish that existing carriers are unresponsive to the needs of the client/passengers in terms of scheduling or some other operational detail.

55. Lastly, these letters do not establish the foundation for the declarants’ knowledge of the assertions, nor do they recite that the matters stated are “true and correct” according to the knowledge and belief of the proposed customer.  There is no information about the duties or tenure of either declarant that make them competent to provide evidence.  Neither of them described any fact gathering or analysis they performed to arrive at the conclusions they assert.  Mr. Thompson was unable to fill these gaps in the evidence.  Accordingly, Exhibits No. 11 and 13 are entitled to no evidentiary weight.

56. Applicant presented insufficient evidence to distinguish its proposed service from authorized common carriers in the same area.  Mr. Thompson acknowledged that other carriers, such as Intervenor, served the areas covered by the application but he was not familiar with the operational details of any of them.  As such, he could not establish how, if at all, Applicant’s equipment, compliance with safety rules, and employee training were better or even different from existing common carriers.  Findings of Fact Nos. 30 and 31.

57. Mr. Thompson could not say how many carriers operated in the counties listed in the application or whether that number was insufficient to serve the number—also not established—of authorized NEMT clients in the Colorado counties Applicant proposes to serve.  Mr. Thompson is not aware of a single individual in Colorado who required NEMT service but was unable to obtain it using a presently authorized common carrier.  Finding of Fact No. 31.

58. Mr. Thompson testified that Applicant would need three days’ advance notice to provide the proposed service from its out-of-state facilities to authorized clients in Colorado.  There was no evidence that other authorized carriers require this amount of lead time from potential passengers.  Finding of Fact No. 36 and Footnote 12.  

59. Finally, Mr. Thompson testified that Applicant is ready to begin service in La Plata and Montezuma Counties “first.”  Finding of Fact No. 17.  The inference that the ALJ draws from this statement is that Applicant intends to start providing service in southwest Colorado, closest to its Farmington, New Mexico, facility and then expand service to the remaining counties listed in the application as demand warrants.   Such an inference is consistent with Mr. Thompson’s other testimony reflected in Finding of Fact No. 36 and Footnote No. 10.  Accordingly, if the assertions about the challenges and shortage of transportation carriers affecting rural border counties in Colorado are accepted as true, this evidence suggests that approval of this application likely will not alter that status quo the farther one gets from Farmington.  Taken as a whole, this evidence failed to establish that the service proposed by Applicant is specialized and tailored to the potential customer’s distinct need.

B. Ability and Willingness of Intervenor to Meet the Potential Customers’ Distinct Need.

60. Even if the above evidence is viewed as adequate to show that Applicant’s proposed service is specialized and tailored to the distinct needs of its potential customers, the evidence presented by Intervenor effectively demonstrated that, in the geographic areas subject to Intervenor’s authority, it is willing and able to meet the distinct needs of the potential customers there.

61. Mr. Olson and Ms. Donaldson established that the two common carriers they operate provide Medicaid-reimbursed NEMT in La Plata, Archuleta, San Juan, and Montezuma Counties.  Findings of Fact Nos. 37, 38, 46, and 47.  They testified that they had never refused any NEMT request from an authorized client.  Findings of Fact Nos. 40 and 46.  Applicant presented no substantial evidence to rebut the import of this testimony.

62. Mr. Olson and Mr. Conner established that Intervenor has wheelchair accessible vans but that most NEMT passengers do not require such accommodation.  Finding of Fact No. 43.  Applicant presented no evidence to the effect that the equipment and/or training of Intervenor’s personnel prevented Intervenor from adequately serving NEMT passengers.

63. Mr. Boehm established that Intervenor provides timely and very satisfactory NEMT service to himself and his wife, who is confined to a wheelchair.  Finding of Fact No. 45.  Again, the record contains no contradictory evidence on this point.

C. The Extent to which Applicant is Better Suited than Intervenor to Meet the Distinct Needs of the Potential Customer

64. Pursuant to 4 CCR 723-6-6203(e), once Intervenor made the showing described in Paragraphs No. 60 through 63, above, the burden shifted back to Applicant to demonstrate that it is better suited to the needs of the potential customers.  For the reasons already set forth in Paragraphs No. 53, 54, 56, 57, 58, and 59, Applicant failed to sustain its burden on this issue.

D. Financial and Operational Fitness of the Applicant

65. Applicant is a going concern, currently providing NEMT service in New Mexico and Arizona.  Mr. Thompson established that Applicant owns vehicles and facilities in New Mexico to support its operations there.  Applicant’s financial position seems secure and Intervenor presented no evidence to the contrary.  With regard to operational fitness, however, Applicant presented no evidence of any facility or vehicle now located or planned to be located in Colorado.  According to Mr. Thompson, all NEMT services will be dispatched from Farmington, New Mexico.

66. Applicant demonstrated through its experience as an NEMT provider in other states, the nature of its vehicle fleet, its compliance with applicable safety rules, and the training of its personnel, that it is prepared in those respects to operate a safe transportation service that is generally responsive to the needs of Medicaid clientele.

67. Mr. Thompson also testified that Applicant’s services are “transparent” to clients and therefore Applicant believes that it does not need to locate facilities in Colorado.  The extent to which a potential passenger’s impression of Applicant is affected by the presence of an operational facility in Colorado is not the problem.  Rather, as Mr. Thompson acknowledged, Applicant has not put forth an operational plan that is economically feasible for a large portion of its proposed geographic territory.  Finding of Fact No. 36.

68. As noted above, this reality has led Applicant to propose initiating its operations in southwestern Colorado, closest to its Farmington facility.  This plan treats rural communities in the southeast as second-tier as it is impossible to offer the same level of service to a potential passenger in Lamar or La Junta as to a passenger in Durango.  This aspect of Applicant’s plan to implement its proposed authority, despite its apparent financial fitness and experience in other states as an established NEMT provider, leads the ALJ to find Applicant does not meet the standard of operational fitness.  In order to meet the specialized and distinct needs of its proposed customers, Applicant must be prepared to respond to all areas in its vast territory efficiently and on an equal priority.  The operational plan put forth by Applicant does not demonstrate that it will do so.

E. Conclusion

69. The ALJ finds that Applicant did not prove by a preponderance of substantial evidence that the service it proposes is specialized and tailored to the potential customer’s distinct need.  It therefore did not meet its burden under 4 CCR 723-6-6203(e)(I).

70. Had Applicant met its burden under Rule 6203(e)(I), Intervenor nonetheless proved that it has the ability and willingness to meet the potential customer’s distinct need in the areas where it holds authority.  4 CCR 723-6-6203(e)(II).  Applicant did not overcome Intervenor’s proof by establishing that Applicant is better suited to meet those needs.

71. With regard to the areas outside of Intervenor’s existing authority, Applicant did not establish operational fitness to warrant the issuance of the permit it seeks.

72. For the foregoing reasons, the application of Care Express Transportation, Inc., will be denied.

IV. Order

A. The Commission Orders That:

1. The verified application of Care Express Transportation, Inc., for contract carrier authority in the State of Colorado is denied.

2. Docket No. 10A-019BP is closed.

3. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by §40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.



(a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.



(b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
______________________________

Administrative Law Judge










�  During the hearing on this matter, Mr. Thompson testified and counsel for Applicant stated that the scope of services proposed in the Application was restricted to non-emergent medical transport for Medicaid clients only.


�  At the time of the hearing, Mr. Martinez had not registered with the Colorado Supreme Court to appear as counsel before the Commission.  Since then, at the direction of the ALJ, Mr. Martinez has completed the process set forth in Section 221.1 of the Colorado Rules of Civil Procedure and has been assigned a registration number.


� Mr. Boehm is a resident of La Plata County and a frequent user of Intervenor’s NEMT services.


� Mr. Conner is employed by Intervenor as de-facto assistant manager.  He is responsible for bookkeeping, accounts payable, and preparation of reports to the Commission


�  Ms. Donaldson owns and operates Save-a-Buck Taxi in Montezuma County, Colorado


�  The exhibits admitted are numbered 1, 11, 12, 13, 14, 15, 19, 20, and 21.  Exhibit No. 12 was admitted on the condition that Applicant provide a signed copy on or before June 21, 2010, which it did on June 18, 2010.


�    The full list of counties is set forth in the Commission’s Notice as recited in Paragraph No. 2, above.


�    For purposes of this Decision, Medicaid clients approved for NEMT will be referred to as “authorized.”


�    I.e., those who are unable to transport themselves to appointments.


�  Mr. Thompson did not describe a schedule detailing how and when Applicant intends to initiate service in the other counties listed in the application.


�  Ms. Cooper is an official of Montezuma County.  Exhibit 14, however, references all of the counties listed in the application by name.  No evidence was presented establishing a basis for her knowledge of NEMT conditions in counties other than Montezuma.


�  There was no evidence that authorized clients are required to give three days’ notice to any other provider of NEMT services in Colorado.


�    Including taxi, call-and-demand limousine, charter, sightseeing, and scheduled services.


�  The remaining letters, being nearly identical in content, suffer from the same defects as discussed in detail in Findings of Fact Nos. 20 through 27.
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