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I. statement

1. On April 25, 2010, The Colorado Sightseer, Inc. (Petitioner or Sightseer), filed a Petition for Waiver/Variance of Safety Regulations – Driver (Petition).  Specifically, the Petition seeks a waiver of 49 Code of Federal Regulations Part (CFR) 396.41(b)(10) (eyesight) as incorporated by Commission Rule 6102(a).  4 Code of Colorado Regulations (CCR) 723-6-6102(a).

2. On May 5, 2010, the Petition was assigned Docket No. 10V-270CP and assigned to the undersigned administrative law judge (ALJ) for disposition by minute order of the Commission.

3. On May 17, 2010, the ALJ issued Decision No. R10-0488-I requiring Petitioner to file documents establishing its closely-held status and setting the matter for hearing.

4. On June 9, 2010, the ALJ convened the evidentiary hearing.  Mr. Heath Fuehrer established Petitioner’s closely-held status.  The record shows that Petitioner has three or fewer owners, that the amount in controversy in this matter does not exceed $10,000, that Mr. Fuehrer is an officer of Petitioner, and is authorized to represent Petitioner.  Mr. Fuehrer is not an attorney, but based upon the above findings was entitled to appear on behalf of Petitioner pursuant to Commission Rule.  4 CCR 723-1-1201(b).

5. Mr. Fuehrer testified in his role as President and owner of Petitioner in support of the waiver, as did Mr. Frederick Hoppe, the driver on whose behalf the waiver is sought.  The ALJ took administrative notice and admitted as evidence the petition and its attachments as reflected in the Commission’s official file in this docket.

6. At the conclusion of the hearing, the ALJ took the matter under advisement.

7. Pursuant to § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record of the hearing and a written recommended decision in this matter.  

II. findings of fact and conclusions of law

8. Petitioner holds Certificate of Public Convenience and Necessity PUC No. 54166, and operates as a common carrier providing sightseeing service originating at hotels in Denver and surrounding counties to all points in various named counties within the State of Colorado.

9. Petitioner seeks a waiver of 49 CFR 396.41(b)(10) (eyesight) as incorporated by Commission Rule 4 CCR 723-6-6102(a).  The waiver is requested on behalf of Mr. Hoppe to allow him to continue driving for Petitioner.

10. Rule 49 CFR 391.41(b)(10) provides that a person is physically qualified to drive a commercial vehicle if that person

[h]as distant visual acuity of at least 20/40 (Snellen) in each eye without corrective lenses or visual acuity separately corrected to 20/40 (Snellen) or better with corrective lenses, [has] distant binocular acuity of at least 20/40 (Snellen) in both eyes with or without corrective lenses, [has] field of vision of at least 70° in the horizontal Meridian in each eye, and [has] the ability to recognize the colors of traffic signals and devices showing standard red, green, and amber[.]

11. Mr. Hoppe sustained an injury in 1979 that resulted in a total loss of vision in his left eye.  He has been employed by Petitioner as a driver for approximately six years.  During that time, the Commission has approved three successive waivers of the visual acuity requirement.

12. As an attachment to the Petition, Petitioner submitted a current Medical Examination Report for Commercial Driver Fitness Determination (Medical Examination Report) issued in connection with Mr. Hoppe pursuant to 49 CFR § 391.43.  The Medical Examination Report indicates that Mr. Hoppe meets all requirements except those associated with visual acuity in his left eye and binocular acuity.  Due to blindness in his left eye, Mr. Hoppe is monocular.  The Medical Examination Report notes that Mr. Hoppe meets the visual acuity requirement only if he is wearing corrective lenses, that Mr. Hoppe's horizontal field of vision is within acceptable limits, and that Mr. Hoppe can distinguish and recognize color.  The medical examiner's certificate accompanying the Medical Examination Report indicates that the medical examiner finds Mr. Hoppe to be qualified in accordance with the Federal Motor Carrier Safety Regulations to drive a commercial vehicle provided that he obtains a vision waiver from this Commission and wears corrective lenses while driving.

13. Other than his vision, Mr. Hoppe meets the physical requirements for a commercial driver.

14. As noted above, the Commission has approved three previous waiver requests regarding Mr. Hoppe.  As a condition of approving the petition submitted in 2008, Mr. Hoppe was required to undergo a road test prior to submitting any further requests for waiver of the visual acuity requirements.

15. Mr. Fuehrer discussed the components of a road test with Mr. Bob Laws of the Commission’s Staff and administered the test on April 1, 2010, in conformity with instructions he received.  The road test consisted of 20 minutes of driving in the Denver urban area in various traffic situations.  During the road test, Mr. Hoppe drove a 15-passenger mini-bus of the type that Petitioner operates in its sightseeing service.  Mr. Fuehrer evaluated Mr. Hoppe in the following areas: pre-trip inspection of the vehicle, placing the equipment in operation, use of the vehicle’s controls and safety equipment, operating the vehicle in traffic, turning and slowing the vehicle, and backing and parking the vehicle.  Mr. Fuehrer certified that Mr. Hoppe demonstrated sufficient driving skill to operate safely Petitioner’s commercial vehicle.

16. Mr. Hoppe possesses a Colorado driver’s license that is valid through December, 2012.  The evidence includes documentation that shows no infractions or accidents on his driving record.  Mr. Hoppe’s license is restricted to use of corrective lenses and vehicles with a left-side rearview mirror.

17. Each vehicle that Mr. Hoppe drives for Petitioner has a right side-mounted, a center-mounted, and a left side-mounted rearview mirror.  In addition, each of Petitioner's vans is equipped with a fisheye-type mirror to expand the field of vision.

18. Mr. Hoppe established that the mirrors on Petitioner’s vehicles enable him to see adequately and operate the vehicles safely.

19. Petitioner presented evidence that Mr. Hoppe’s visual acuity has not worsened since the last time he appeared before the Commission.  A physician provided a letter attesting to the fact that Mr. Hoppe’s condition is followed by the Kaiser Permanente eye clinic.  The physician, Mark L. Peters, MD, verified normal visual acuity of 20/25 in Mr. Hoppe’s right eye.

20. Mr. Fuehrer testified that Mr. Hoppe has been employed with Petitioner for approximately six years.  Mr. Hoppe drives part-time and assists with the training of Petitioner’s other drivers.  Petitioner presented e-mail correspondence from customers expressing favorable impressions of Mr. Hoppe as a driver.  Mr. Hoppe is experienced as a tour guide and valuable to Petitioner’s business.  Mr. Hoppe testified that he very much likes the work and wishes to continue.

21. Mr. Fuehrer emphasized that, as the owner of Petitioner, he would be very wary of employing a driver if he felt the driver was unsafe.  He has no such apprehension regarding Mr. Hoppe.

22. Rule 4 CCR 723-1-1003 states that the Commission may grant a waiver from the Commission's rules; this includes the Motor Vehicle Carrier Safety Rules.  Rule 4 CCR 723-1-1003 states:  

[t]he Commission may grant waivers … from … Commission rules … for good cause.  In making its determination, the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.  The Commission may subject any waiver or variance granted to such terms and conditions as it may deem appropriate.  The Commission will not grant a waiver or variance if the grant would be contrary to statute.  

Based on the evidence presented, Petitioner has demonstrated that, at present, Mr. Hoppe is able safely to operate its motor vehicles.  The ALJ finds that the public safety would not be adversely affected if the requested waiver were granted.  The ALJ finds that granting the requested waiver is not contrary to statute.  The ALJ finds that Petitioner has met its burden to establish good cause for granting the requested waiver.  

Given that there has been no material change in his circumstances since the waiver granted in Decision No. R08-0981, the ALJ finds and concludes that, subject to the conditions discussed below, a waiver from the visual acuity requirements of 49 CFR § 391.41(b)(10), as incorporated by Rule 4 CCR 723-6-6102, should be granted.  Strict enforcement of 49 CFR § 391.41(b)(10) would work a hardship on both Petitioner and Mr. Hoppe.  

23. Pursuant to Rule 4 CCR 723-1-1300, the Commission may condition a grant of a waiver.  In this case, the ALJ finds that two conditions should be imposed.  

24. The first condition is that Petitioner will be ordered to notify the Commission of any change in Mr. Hoppe's eyesight that would impair his ability to operate safely a commercial vehicle.  Petitioner will be ordered to notify the Commission within ten days of the date on which Petitioner becomes aware of such a change.  The ALJ finds that this condition, which is a condition imposed in Decision No. R08-0981, is reasonable and is necessary for the protection of the public.  

25. The second condition applies only in the event that Petitioner seeks a waiver of 49 CFR § 391.41(b)(10) for Mr. Hoppe in 2012.  The second condition is:  before the next petition for waiver is filed in 2012, Mr. Hoppe must successfully complete a supervised road test.  The ALJ finds this condition to be necessary to verify that the results of a clinical examination regarding visual acuity correlate to the safety of the passengers in Mr. Hoppe’s care.  Petitioner, should it seek another waiver, will be ordered to file a document showing that Mr. Hoppe successfully completed a supervised road test in 2012.

26. The ALJ reminds Sightseer and Mr. Hoppe of the recordkeeping requirements of Rule 4 CCR 723-6-6014.  

27. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:  

1. Colorado Sightseer, Inc., is granted a waiver of 49 Code of Federal Regulations (CFR) 391.41(b)(10), as incorporated by Rule 4 Code of Colorado Regulations 723-6-6102, for a period of two years, commencing June 2, 2010 and expiring June 1, 2012.  This waiver applies only to Frederick W. Hoppe and is subject to the conditions set out in Ordering Paragraph Nos. 2 and 3, below.  

2. Colorado Sightseer, Inc., shall notify the Commission of any change in the eyesight of Frederick W. Hoppe that would impair his ability to operate safely a commercial vehicle.  Colorado Sightseer, Inc., shall make this notification, in writing, within ten days of the date on which Colorado Sightseer, Inc., becomes aware of such a change.  

3. In the event that Colorado Sightseer, Inc., applies for a waiver of 49 CFR § 391.41(b)(10) for Frederick W. Hoppe in 2012, then Colorado Sightseer, Inc., shall file with its petition for waiver, a document showing that Frederick W. Hoppe successfully completed in 2012, a supervised road test.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
______________________________

Administrative Law Judge
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�  See Decision Nos. R04-0638, R06-0633, and R08-0981.


�  This same physician documented the same visual acuity in 2008.  See Decision No. R08-0981.
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