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I. statement

1. The captioned proceeding was initiated on September 17, 2009, when Pine Drive Telephone Company (Pine Drive) filed a Petition to Reset its High Cost Support Mechanism Funding (Petition) with the Colorado Public Utilities Commission (Commission).

2. A timely intervention was filed in this matter by the Colorado Office of Consumer Counsel (OCC).

3. On May 12, 2010, Pine Drive filed the Direct Testimony of Jon D. Loe, a Senior Regulatory Consultant employed by TCA, Inc.—Telecom Consulting Associates.

4. On May 24, 2010, the OCC filed the Answer Testimony of Cory Skluzak, its Rate Analyst (OCC Testimony).

5. This matter is currently scheduled for hearing on July 7, 2010.  See, Decision No. R10-0540-I.

6. On June 1, 2010, Pine Drive filed a Motion to Strike the OCC Testimony (Motion to Strike).

7. On June 15, 2010, the OCC filed its Response in Opposition to the Motion to Strike and Request for Oral Argument (Response).

8. On June 17, 2010, Pine Drive filed a Motion to Strike the OCC Response (Motion to Strike Response).
  On that same date, the OCC filed its Response to the Motion to Strike Response.

II. DISCUSSION

A. Motion to Strike Response.  

9. Pine Drive contends that the Response should be stricken as untimely filed.  In support of its argument, Pine Drive cites Rule 1400 of the Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1400, which provides that responses to motions are to be filed 14 days after service of a motion.  Pine Drive contends that it electronically served OCC’s counsel with the Motion to Strike on May 28, 2010, thereby requiring a response to be filed with the Commission on or before June 11, 2010.
  As indicated above, the Response was not filed until June 15, 2010.

10. In its Response to the Motion to Strike Response, the OCC contends that the Motion to Strike was not served on it until, at the earliest, June 1, 2010, since the OCC was closed for business on May 28, 2010, a state mandated furlough day.
  It argues that the combined effect of 4 CCR 723-1-1400, 4 CCR-723-1203(a), 4 CCR 723-1-1204(b), and 4 CCR 723-1-1205(a) produces a filing deadline of June 15 or 16, 2010, and, accordingly, the Response was filed on a timely basis.

11. The OCC’s argument erroneously relies on procedural rules relating to deadlines for filing pleadings with the Commission.  However, 4 CCR 723-1-1400 imposes a deadline for responding to motions calculated from the service date of such pleadings on parties.  The OCC’s argument also fails to take into consideration the provisions of 4 CCR 723-1-1205(c) which provides, in pertinent part, that “[W]hen an attorney represents a party, service shall be made upon the attorney.”  The OCC does not dispute Pine Drive’s contention that its attorney was electronically served with the Motion to Strike on May 28, 2010.  Thus, under a strict reading of this rule, the OCC was served with the Motion to Strike on that date and its response was due 14 days later, on June 11, 2010.

12.  Notwithstanding the above, the fact that the Motion to Strike was served late (4:33 p.m.) on a state-mandated furlough day makes this situation unique.
  While the Office of the Attorney General, the OCC’s counsel, may have been open for business on that day, the Commission and the OCC were not.  Therefore, it is understandable that the OCC or its counsel may have erroneously calculated a “next-business-day” (i.e., June 1, 2010) service date for the Motion to Strike, with a corresponding response deadline of June 15, 2010.

13. Rule 1001 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-1001, provides that the Commission may seek guidance from or employ the Colorado Rules of Civil Procedure (CRCP) when doing so is not inconsistent with Title 40 or its own procedural rules.  CRCP 6(b) provides that the time for performing an act within a specified time may be enlarged when, upon good cause shown, the failure to perform such act results from excusable neglect.  Also, 4 CCR 723-1-1400 gives the Commission discretion to extend the time for filing responses to motions.

14. In light of the unique circumstances described above, the Administrative Law Judge (ALJ) finds that the OCC’s failure to calculate the proper deadline for filing the Response was excusable and that such deadline should be extended to June 15, 2010.  The ALJ also finds that Pine Drive has not been unduly prejudiced by the OCC’s filing of the Response only four days (two of which included weekend days) after the June 11, 2010 deadline.

15. For these reasons, the Motion to Strike Response will be denied and the Response will be deemed timely filed.

B. Motion to Strike.

16. Pine Drive contends in its Motion to Strike that all the substantive portions of the OCC Testimony should be stricken.  As grounds for its request Pine Drive contends that such testimony deals with issues that have been ruled to be outside the scope of this docket, is speculative in nature, is irrelevant, is contrary to prior Commission policy prouncements relating to the manner in which requests for High Cost Support Mechanism (HCSM) support are to be processed, and fails to address the accuracy of the data required from a HCSM fund applicant pursuant to 4 CCR 723-2-2855.

17. The OCC contends in the Response that the OCC Testimony is relevant and probative, that the Motion to Strike fails to meet the legal or evidentiary requirements for either a dispositive or evidentiary motion, that prior ALJ and Commission decisions limiting the issues to be addressed in this proceeding do not eliminate Pine Drive’s burden of proving that its costs are reasonable and that such costs are to provision basic local exchange rate service, why its net plant per access line increased from 2006 to 2007, and how granting the Petition is in the public interest.  It believes the OCC Testimony should be admitted into the record and that the ALJ should then determine the weight to be afforded such testimony.  The OCC also requests in the Response that the ALJ hear oral argument in connection with the Motion to Strike.

18. In Decision No. R09-1351-I, the ALJ granted a motion by Pine Drive to narrow the scope of issues raised in this proceeding by the OCC.  In doing so, the ALJ reviewed recent prouncements of the Commission that establish a well-articulated policy designed to simplify and streamline the process by which an incumbent local exchange carrier applies for HCSM support.  This policy recognizes that instead of a “rate case type” proceeding envisioned by prior HCSM rules, current HCSM rules require a more mechanical and ministerial approach in determining eligibility for HCSM funding.  The ALJ found that such an approach requires that a HCSM funds applicant need only provide the level of financial detail required by 4 CCR 723-2-2855.  He observed that while efforts can be made to verify the accuracy of that data, no adjustments similar to those traditionally done in a revenue requirement or rate case process are to be made;
 and further, that if the Commission’s Staff or the OCC believe that a carrier is over-earning, they are free to initiate a complaint proceeding for the purpose of reducing the level of a carrier’s previously approved HCSM funding. 

19. On the basis of the above findings, the ALJ limited the issues raised by the OCC in this matter to the following: (1) whether costs submitted by Pine Drive are reasonable costs and whether such costs are to provision basic local exchange service; and (2) why Pine Drive’s “Net Plant per Access Line” increased by 160 percent from 2006 to 2007.  While the ALJ found these issues appropriate for review, he also found that any inquiry relating to these issues were to be limited to the accuracy of the data used by Pine Drive to calculate its eligibility for increased HCSM funding under 4 CCR 723-2-2855.

20. The OCC took exception to the rulings contained in Decision No. R09-1351-I, but such rulings were upheld in their entirety by the Commission.  See, Decision No. C10-0315.  In doing so, the Commission reiterated its HCSM funding policy by stating as follows:

Instead of a rate case, the Commission adopted a requirement wherein all RLECs receiving CHCSM funding would file a one-page form with their annual reports so that Commission Staff and the OCC could monitor investments, revenues, and earnings.  The Commission further noted that if Commission Staff or the OCC, in their monitoring roles, has concerns that the information provided by a RLEC indicates over-earnings or under-earnings, Commission Staff may request, or the OCC may file, a formal complaint, which may result in the re-setting of CHCSM support.  See, Decision No. C10-0315 at ¶ 10.

In subsequent petitions for CHCSM funding, the Commission interpreted the rules promulgated in Docket No. 05R-529T as providing a more mechanical and ministerial approach to determining whether a RLEC is eligible for CHCSM funding.  As the ALJ noted in the Interim Order, the Commission clarified that the level of scrutiny involved in a petition for CHCSM funding would be limited to a carrier providing the most current data required by Rule 2855.  In these petitions, the Commission repeatedly stated that the data submitted by a carrier will be verified for accuracy, but that adjustments similar to those done in a revenue requirement or a rate case proceeding will not be performed.  See, Decision No. C10-0315 at ¶ 11.

We will not depart from the ministerial and mechanical approach called for in the current rules.  See, Decision No. C10-0315 at ¶ 17.

21. In light of the above, and after carefully reviewing the OCC Testimony, the ALJ is compelled to agree with Pine Drive that such testimony should be stricken in the manner prescribed in the Motion to Strike.  Most of the OCC Testimony is devoted to its contention that the Commission’s current HCSM funding policy, as described above, is inconsistent with the statutory intent of § 40-15-208(2)(a)(II), C.R.S.  No meaningful attempt has been made to address the central issue involved in this case; namely, the accuracy of the data used by Pine Drive to calculate its eligibility for increased HCSM funding under 4 CCR 723-2-2855.  The OCC contends that the Commission’s definition of accuracy in this context (i.e., the ministerial and mechanical approach) effectively bars it from inquiring into or investigating the reasonableness of Pine Drive’s costs or whether such costs are only for the provisioning of local exchange service.  These are legal arguments that can be presented in statements of position or post-recommended decision appeals that the OCC may wish to file in this matter.  

22. Other issues raised by the OCC Testimony, including Staff’s informal involvement in requesting adjustments to the data submitted by Pine Drive, OCC’s opinion as to whether Pine Drive’s costs are reasonable and whether they are only for the provisioning of basic local exchange service, OCC’s opinions regarding possible cross-subsidization of other Pine Drive services, and its analysis of whether granting the Petition is in the public interest are either outside the scope of the issues to the issues to be determined in this proceeding, are irrelevant or speculative, or constitute legal argument.

23. For these reasons, the Motion to Strike will be granted. 

24. The OCC has requested that the ALJ hear oral argument in connection with the Motion to Strike.  However, the ALJ does not believe that oral argument would be of material assistance in resolving that motion.  Therefore, that request will be denied.

IV.
ORDER
A.
It Is Ordered That:

1. The Motion to Strike the Response of the Colorado Office of Consumer Counsel in Opposition to Pine Drive Telephone Company’s Motion to Strike Answer Testimony of Cory Skluzak and Request for Oral Argument on Motion as Untimely Filed and Request for Shortened Response Time filed by Pine Drive Telephone Company on June 17, 2010, is denied.

2. The Motion to Strike the Answer Testimony of Cory Skluzak on Behalf of the Colorado Office of Consumer Counsel filed by Pine Drive Telephone Company on June 1, 2010, is granted.

3. The Request for Oral Argument in connection with the Motion to Strike the Answer Testimony of Cory Skluzak filed by the Colorado Office of Consumer Counsel on June 17, 2010, is denied. 

4. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
______________________________

Administrative Law Judge










� The Motion to Strike Response indicates that the Motion to Strike was filed with the Commission via facsimile transmission on May 28, 2010, a state mandated furlough day.  Since the Commission was not open for business that day, the “fax-filing date” for the Motion to Strike was extended to the next business day, June 1, 2010.  The date-stamped “hard-copy filing date” of June 2, 2010, is shown on the face of the Motion to Strike.   


� The Motion to Strike Response contained a request that response time be shortened to seven days.  That request became moot when the OCC filed its response on the same day the subject motion was filed.


� The Certificate of Service attached to the Motion to Strike is incomplete since it does not specify the date of service.  But see, Affidavit of Barry L. Hjort attached to the Motion to Strike Response.  


� While May 28, 2010, was a furlough day for Commission and OCC employees, it was apparently not a furlough day for OCC’s counsel, an employee of the Office of the Attorney General.


� See, copy of email transmission from Pine Drive’s counsel to OCC’s counsel attached to the Motion to Strike Response.


� In this regard, the ALJ cited a number of Commission decisions suggesting that for the purpose of verifying the accuracy of data submitted in connection with the requirements of 4 CCR 723-2-2855, the Commission has encouraged petitioners for HCSM funding to supply Staff or the OCC their most recent General Ledger, Trial Balance, CPA Auditor’s report, and copies of any cost studies that have been prepared in conjunction with the cost separations process.
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