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I. statement

1. The captioned application was filed with the Colorado Public Utilities Commission (Commission) by Union Telephone Company, doing business as Union Wireless (Union), on October 27, 2009.

2. Timely interventions have been filed in this matter by the Staff of the Colorado Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel (OCC).
3. On February 8, 2010, Union filed the Revised Direct Testimony of its Treasurer and Chief Financial Officer, James H. Woody.

4. On April 9, 2010, Staff filed Answer Testimony from two Commission Rate/Financial Analysts, Susan Travis and Patricia A. Parker (collectively, Staff Testimony).  On that same day the OCC filed the Answer Testimony of its Rate Analyst, Cory Skluzak (OCC Testimony).

5. On April 30, 2010, Union filed Mr. Woody’s Rebuttal Testimony.
6. On May 27, 2010, Union Telephone filed a Motion to Strike Portions of the Staff Testimony, and the OCC Testimony (Motion to Strike).    

7. On June 8, 2010, Staff and OCC filed their respective responses to the Motion to Strike.  

8. Counsel for the parties presented oral argument in connection with the Motion to Strike on June 9, 2010.  See, Decision No. R10-0570-I.  At the conclusion of the oral argument the undersigned Administrative Law Judge (ALJ) took the matter under advisement with the intention of issuing a ruling prior to commencement of the hearing on June 28, 2010.
9. Union seeks an order striking those portions of the Staff Testimony and the OCC Testimony identified at pages 5 through 7 of the Motion to Strike.  This portion of the Motion to Strike also describes the evidentiary basis underlying the request to strike such testimony.

10. In general, Union believes that the involved testimony is inconsistent with applicable law governing its application for designation as an Eligible Telecommunications Carrier (ETC).  In particular, it believes that Staff and OCC testimony relating to the “public interest” standard is not supported by 4 Code of Colorado Regulations 723-2-2187 (Rule 2187), prior Commission decisions relating to ETC designation, or prior orders of the Federal Communications Commission (FCC) relating to this subject.  It believes that the subject testimony distorts the public interest standard by imposing an unknown and insurmountable hurdle that it must overcome in achieving ETC status within Colorado.  It contends that the public interest factors advanced by Staff and the OCC should generally apply to ETC designation applications and should, as a result, be established through rulemaking.  Because Union believes that the involved testimony is not supported by applicable law, it essentially contends that such testimony is not relevant to its application for ETC designation and should be stricken.

11. Not surprisingly, Staff and OCC contend that the challenged testimony is relevant and probative to the public interest analysis inherent in ETC designation applications and, as a result, should not be stricken.  In this regard, they point to the language of Rule 2187 which requires that ETC designations be consistent with the public interest and which also imposes such a standard in connection with applications seeking ETC designation in an area served by a rural telecommunications provider.  They also point to various pronouncements of the FCC which, among other things, recognize that individual states have primary responsibility for performing ETC designations and that factors bearing on the public interest analysis are “fact-specific” and, therefore, may vary from state to state and from application to application.  See, Federal-State Joint Board on Universal Service, FCC 05-46 (rel. Mar. 15, 2005) (ETC Designation Order).  They also contend that the Motion to Strike fails to provide a proper evidentiary basis to strike the involved testimony.  As a result, they submit that the Motion to Strike fails as both an evidentiary and dispositive motion.           

12. As indicated previously, by this application Union seeks designation as an ETC pursuant to Rule 2187.  To be designated as an ETC, Union must: (1) demonstrate that it is a common carrier; (2) demonstrate an intent and ability to provision the supported services set forth in 47 Code of Federal Regulations (C.F.R.) § 54.101(a) throughout its designated service areas;
 and (3) demonstrate an intent and ability to advertise its universal service offerings and the charges therefore, using media of general distribution.  Subsection (b) of Rule 2187 provides that ETC designation must be “consistent” with the public interest, and that in areas served by a rural telephone company the public interest must be satisfied.
  Thus, a public interest analysis is clearly contemplated by Rule 2187.    
13. While the parties agree that ascertaining whether Union’s designation as an ETC is in the public interest, they disagree as to the scope of the public interest analysis.  While there are references in prior ETC-related Commission decisions to various factors that have been considered in connection with this analysis, so far as the undersigned has been able to ascertain the Commission has not heretofore provided a definitive and comprehensive statement of the specific factors it deems relevant in connection with such an analysis.
  Similarly, while the FCC has enumerated various factors it will consider and apply in conducting the public interest analysis, there is no indication that the Commission has adopted these factors as its own.  See, ETC Designation Order at ¶¶ 40-57. 

Given the general lack of guidance concerning this Commission’s position concerning the scope of the public interest analysis, the ALJ is hesitant to unduly constrain testimony relating to this issue.  He generally agrees with OCC and Staff that the public interest is a necessarily broad concept and that it is unwise, and probably impossible, to promulgate regulations that delineate specific public interest factors that apply to all present and future ETC 

14. designation applications.
  Instead, factors bearing on the public interest analysis are fact-specific and may vary from application to application.  The ALJ also agrees with OCC and Staff that, for the most part, Union has failed to provide a sufficient evidentiary basis for its request that the challenged testimony be stricken.  Therefore, while the ALJ may ultimately decide to afford little, if any, weight to the OCC and Staff testimony which is the subject of the Motion to Strike, he finds most of that testimony to be relevant to the public interest analysis required by Rule 2187 and, therefore, admissible.  

15. Notwithstanding the above, the ALJ agrees with Union that portions of the OCC Testimony are not probative and should be stricken.  These portions relate to OCC’s attempt to incorporate testimony provided by Staff in another pending ETC designation proceeding.  This occurs at page 11, lines 14-18; page 12, lines 1-2; page 18, lines 11-19; page 19, lines 1-6; and page 20, lines 3-10 of the OCC Testimony and also involves footnote 22 on page 11, footnote 23 on page 12, footnote 29 on page 18, footnote 30 on page 19, footnote 32 on page 20, and Exhibits CWS-1 and CWS-3.

16. The OCC testimony, footnotes, and exhibits referred to above relate to testimony submitted by Staff in Docket No. 08A-508T, an application by NNTC Wireless Company, LLC (NNTC) for designation as an ETC and as an Eligible Provider.  Other than the legal arguments advanced by Staff in that case, there has been no showing that the fact-specific issues involved there have any relevance or probative value to the fact-specific issues involved in the instant case.  If it feels the need to do so, the OCC is free to make these legal arguments in the statement of position it ultimately submits in this case.  However, it is not appropriate to do so in its testimony.

17. Also, the NTCC proceeding is not administratively final.  Indeed, a recommended decision has yet to be issued by the ALJ assigned to that case.  Therefore, there has been no showing that the issues raised by Staff in the NTCC proceeding have any precedential value in connection with the instant case.

18. Finally, it is also noted that Staff is a party to this proceeding and has already stated its position through the Staff Testimony.  There is no need for the OCC to “complete the record” in this proceeding by attempting to incorporate Staff’s position in the NTCC proceeding.      

19. For the above reasons, the Motion to Strike will be granted insofar as it requests that the OCC Testimony identified in paragraph 15 above be stricken.
II. order

A. It Is Ordered That:

1. The Motion of Union Telephone Company to Strike Portions of Testimony of the Colorado Public Utility Commission’s Staff and the Office of Consumer Counsel filed on May 27, 2010, is granted, in part.

2. The following portions of the Answer Testimony and Exhibits of Cory Skluzak submitted in this proceeding by the Office of Consumer Counsel on April 9, 2010, are stricken: page 11, lines 14-18; page 12, lines 1-2; page 18, lines 11-19; page 19, lines 1-6; page 20, lines 3-10; footnote 22 on page 11; footnote 23 on page 12; footnote 29 on page 18; footnote 30 on page 19; footnote 32 on page 20; and Exhibit CWS-1 and Exhibit CWS-3.

3. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________

Administrative Law Judge










	� The Federal Communications Commission's supported services set forth in 47 Code of Federal Regulations § 54.101(a)(l)-(9) are: (a) voice grade access to the public switched telephone network; (b) local usage; (c) dual tone multi-frequency signaling or its functional equivalent; (d) single-party service or its functional equivalent; (e) access to emergency services; (f) access to operator services; (g) access to interexchange service; (h) access to directory assistance; and (i) toll limitation for qualifying low-income consumers.


� At least a portion of the area for which Union seeks ETC status is served by one or more rural telecommunications carriers.


� See, for example, Decision No. R08-0762 at ¶ 28.


� See, ETC Designation Order at ¶ 40 (The public interest benefits of a particular ETC designation must be analyzed in a manner that is consistent with the purpose of the Act itself, including the fundamental goals of preserving and advancing universal service; ensuring the availability of quality telecommunications services at just, reasonable, and affordable rates; and promoting the deployment of advanced telecommunications and information services to all regions of the nation, including rural and high-cost areas).
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