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I. statement

1. On February 23, 2010, the City of Durango (Durango or City) filed an application seeking authority to develop a section of the hard-surface Animas River Trail within the Durango & Silverton Narrow Gauge Railroad (DSNGR) right-of-way.  The City also seeks authority to improve the existing at-grade pedestrian crossings of the railroad, as well as installing several new at-grade trail crossings.  

Notice of the application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on March 4, 2010.  

2. As a result, Petitions to Intervene in this matter were due by April 5, 2010.
  Several parties filed comments and/or interventions.

3. Intervenors in this proceeding include Ms. Sherry G. Puig, Cooper Properties Partnership, LLLP (Cooper Properties), DSNGR, Mr. Timothy Wolf and Mr. Michael C. Fenton.

4. On April 14, 2010, at the Commissioners’ Weekly Meeting, the Commission, by minute entry, deemed the Application complete pursuant to § 40-6-109.5, C.R.S.  

5. On April 30, 2010, the Commission issued Decision No. C10-0412, referring the above captioned matter to an Administrative Law Judge (ALJ) for hearing or disposition.  The Commission, recognizing the complexity of the City’s Application, ordered that it was essential it refer the Application to an ALJ to gather additional information on the Application, the proposed trail itself, legal briefing on the jurisdictional issues, disposition of the interventions, determination of whether a public hearing on this matter would be appropriate, and a determination of the merits of the Application.

6. A pre-hearing conference was scheduled for June 11, 2010 at 9:00 a.m.  The undersigned ALJ convened the pre-hearing conference at the appointed date and time.  Appearances were entered on behalf of Durango, DSNGR, Mr. Wolf, Cooper Properties, Ms. Puig, and Mr. Fenton.  

7. After a brief discussion, a procedural schedule was determined which was acceptable to all parties and the ALJ.  The following procedural schedule is adopted:

Direct Witness and Exhibit Lists (Applicant and DSNGR) due

June 25, 2010

Intervenors’ Answer Witness and Exhibit Lists due



July 9, 2010

Rebuttal Witness and Exhibit Lists due




July 23, 2010

Dispositive Motions deadline






August 12, 2010

Settlement Agreement deadline





August 12, 2010

Evidentiary Hearing







August 25, 2010

Public Comment Hearing






August 25, 2010

8. Additionally, in Decision No. C10-0412, the Commission expressed concern regarding the scope of this proceeding as well as jurisdictional issues raised by the parties in the Petitions for Intervention.  The ALJ finds it appropriate to order the parties to file legal briefs on the jurisdictional issues raised in the pleadings.  The briefs should primarily address the Commission’s jurisdiction regarding the proposed location of certain portions of the trail; whether the Commission possesses jurisdiction to determine superior fee simple property rights or other property rights disputes; the legality of the proposed new public pedestrian and bicycle crossings at the location of two existing private crossings; and, the legality of Durango’s request for Commission approval for the construction of the proposed trail within the DSNGR right-of-way.  As determined at the pre-hearing conference, initial legal briefs on the jurisdictional issues will be due on July 2, 2010, 

9. Regarding the filing of witness and exhibit lists, complete copies of all exhibits (except an exhibit offered in rebuttal at hearing) shall be filed in advance of the hearing.  (See filing dates in procedural schedule above).  With the exception of an exhibit offered in rebuttal at hearing, an exhibit will not be admitted unless it has been filed in advance of the hearing in accordance with this Order.

10. The provisions of 4 Code of Colorado Regulations (CCR) 723-1-1405 will govern discovery in this proceeding.  All discovery shall be completed no later than August 4, 2010.  The parties are advised that neither discovery requests nor responses to discovery are to be filed with the Commission except as necessary to support a motion or as an exhibit to be used at hearing.

11. The deadline for filing dispositive motions is August 12, 2010.  The deadline for filing motions does not apply to motions pertaining to discovery.  Motions pertaining to discovery may be filed at any time prior to August 20, 2010, and written response will be required.

12. Commission Rule 4 CCR 723-1-1100 will govern the treatment of information and documents claimed to be confidential.  The parties will provide directly to (i.e., serve on) the ALJ, a copy of any information or document claimed to be confidential and filed under seal with the Commission.  The copy will be provided at the time the material or document is filed with the Commission.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.

II. order

A. It Is Ordered That:

1. The procedural schedule delineated in Paragraph No. 7 above is adopted.

2. The parties shall file legal briefs in accordance with the legal issues raised in Paragraph No. 8 above. 

3. Initial legal briefs shall be due by close of business on July 2, 2010.  Response briefs shall be due by close of business on July 16, 2010.

4. An evidentiary hearing is scheduled in this matter as follows:


DATE:

August 25, 2010


TIME:

9:00 a.m.


PLACE:
Division 6 Courtroom



1060 E. Second Avenue



Durango, Colorado 81301

5. A public comment hearing in this matter is scheduled as follows:

DATE:

August 25, 2010

TIME:

6:00 p.m.

PLACE:
City Council Chambers


949 E. Second Avenue


Durango, Colorado 81301

6. The parties shall be held to the advisements in this Order.

7. This Order is effective immediately.

	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________

Administrative Law Judge










� The 30-day notice period expired on April 3, 2010 which was a Saturday.  Commission Rule 4 Code of Colorado Regulations 723-1-1203 provides that “when the day for the performance of any act under these rules … falls on a Saturday, Sunday, legal holiday, or any other day when the Commission’s office is lawfully closed, then the day for performance or effective date shall be continued until 5:00 p.m. on the next business day.”  In this instance, the next business day was Monday April 5, 2010.


� While the parties initially agreed on August 26, 2010 for the evidentiary hearing and public comment hearing in this matter, available locations are not available on that date.  Additionally, the attorney for the City notified the ALJ after the hearing that he was not able to attend the August 26, 2010 hearing due to a conflict.  Therefore, the date of the hearing and public comment hearing is moved to August 25, 2010.  If a party opposes that date, that party shall confer with all other parties to the matter to propose a new hearing date and submit the proposal in the form of a joint motion to vacate and reset hearing and public comment hearing.  Any changes required to the remainder of the procedural schedule as a result of a change in the hearing date shall also be included in the joint motion.
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