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I. STATEMENT  
1. By Decision No. C10-0029, the Commission initiated this proceeding when it issued a Formal Complaint, Notice of Proceeding, and Notice of Intervention Period.

2. On January 7, 2010, the Commission issued an Order to Satisfy or Answer to Public Service Company of Colorado (PSCo or Company).

3. On January 22, 2010, Staff of the Commission (Staff) filed an Amended Formal Complaint.

4. On January 22, 2010, the Colorado Office of Consumer Counsel (OCC) timely filed its Notice of Intervention of Right and Entry of Appearance in this proceeding.

5. On February 11, 2010, PSCo filed its Answer in this matter.  That filing put the case at issue.  

6. The Formal Complaint was assigned to an Administrative Law Judge (ALJ) for hearing or disposition.  The proceeding was assigned to ALJ Mana Jennings-Fader who held a prehearing conference in this matter and subsequently scheduled an evidentiary hearing and established the procedural schedule for this docket as set out in Decision No. R10-0151-I.  The proceeding was later assigned to ALJ Paul C. Gomez.

7. On February 11, 2010, PSCo filed a Motion for Judgment on the Pleadings and Staff filed its Opposition to the Motion.  By Interim Order No. R10- 0238-I, ALJ Jennings Fader denied PSCo’s Motion.

8. By Interim Order No. R10-0455-I, ALJ Gomez granted PSCo’s Notice of Settlement and Joint Motion to Modify Procedural Schedule.  Because a settlement in principle was reached between Staff and PSCo, the parties sought an extension of time in the procedural schedule in order to reduce the settlement agreement to writing and file it with the Commission.  The time for Staff to file its direct testimony and exhibits was extended from May 10, 2010 to May 17, 2010.

A. Amended Formal Complaint

9. Staff presented its Proposed Formal Complaint alleging unjust or unreasonable charges in violation of § 40-3-101, C.R.S.  The Proposed Formal Complaint was issued by Commission Director Doug Dean on August 4, 2009, which advised PSCo it had 30 days to cure or satisfy the allegations contained in the notice and Proposed Formal Complaint.  

10. Staff alleged that PSCo over earned by 20 basis points for the year ending December 31, 2007 and by 174 basis points for the year ending December 31, 2008. 

11. PSCo provided a response to the Proposed Formal Complaint on September 17, 2009 wherein it stated that it had, in the course of its investigation into the complaint, identified several errors in the individual 2006-2008 Appendix A Reports.  PSCo subsequently revised the 2006-2008 Appendix A Reports.  As part of its revisions, PSCo represented that it realized an 11.37 percent return on equity (ROE) for the calendar year ending December 31, 2008.  However, Staff alleges that PSCo’s actual earnings were 11.78 percent,
 which is 153 basis points higher than the 10.25 percent authorized ROE established by Decision No. C07-0568.  

12. Additionally, PSCo represents that the 2009 Appendix A filed on April 19, 2010 indicates that the Company’s gas utility business realized a return for calendar year 2009 that also exceeded the last approved ROE of 10.25 percent, but that those excess earnings were less than in calendar year 2008.  PSCo notes the decline in earnings from 2008 to 2009 and further represents that it expects a continuing decline in its gas utility business earnings which will result in PSCo filing a gas rate case in the near future.

B. Settlement Agreement

13. On May 14, 2010, Staff and PSCo filed a Stipulation and Agreement in Resolution of Proceeding, as well as an Unopposed Joint Motion to Adopt Stipulation and Agreement and to Dismiss Complaint.  Staff and PSCo request an order adopting the Stipulation and Agreement in Resolution of Proceeding and dismissing the Amended Complaint in this proceeding.  The parties represent that the OCC is not a signatory to the Agreement, but does not oppose approval of the Agreement and dismissal of the Complaint.

14. The Agreement purports to resolve the issues contained in Staff’s Amended Complaint.  In the Amended Complaint, Staff alleges that PSCo’s gas utility business earned in excess of the ROE approved by the Commission in PSCo’s last gas rate case in Docket No. 06S-656G during the 12-month period ending December 31, 2008.  According to Staff, PSCo, in its Appendix A Questionnaire filed April 30, 2009 in Docket No. 09M-065EG reported that it realized an 11.99 percent ROE for the calendar year ending December 31, 2008, which was 174 basis points higher than the 10.25 percent ROE authorized by the Commission in Decision No. C07-0568 in Docket No. 06S-656G.  

15. Rather than pursue the Amended Complaint and the underlying investigation and subsequent evidentiary hearing into PSCo’s natural gas service earnings in excess of its authorized ROE, the Settling Parties agree that Staff will request its Amended Complaint be dismissed.  In addition, PSCo agrees to initiate a gas rate case by filing revised tariff sheets to change its gas service base rates, supported by a comprehensive revenue requirements study, no later than December 31, 2010.

Under the terms of the Settlement Agreement, PSCo is not limited in its selection of an appropriate test period upon which to base its proposed revenue requirements, nor does it limit Staff from proposing and advocating for a different test period.  While the terms of the Settlement Agreement require Public Service to file a traditional Phase 1 rate case, it is free to include traditional Phase 2 rate case proposals as to how its cost of service for natural gas operations should be allocated among rate schedules and rate classes, as well as determine the 

16. test period upon which to base its proposed revenue requirements.  Staff is free to propose and advocate for a different test year period.

17. According to the Settling Parties, one of the chief causes of PSCo’s financial results for its gas utility business for 2008 and 2009 is the Company’s gas stored underground inventory balance.  The revenue requirement impact of the change in the average gas storage inventory balance included in the test year in Docket No. 06S-656G versus calendar year 2009 is represented to be approximately $7 million to $8 million.
  The Settling Parties agree to recognize that the change in the average gas storage inventory balance is largely driven by swings in the market price of gas over time and is not within the control of PSCo.  

18. Under traditional cost-of-service ratemaking, which has been utilized to develop PSCo’s base rates for gas service, the average gas storage inventory balance during the rate case test period has been included as an element of rate base, upon which PSCo has been allowed the opportunity to earn a return.  However, as part of its 2010 rate case, PSCo will propose to terminate cost recovery of the return component on the average balance through base rates.  Instead, PSCo will suggest cost recovery through either the Gas Cost Adjustment (GCA) mechanism, the Partial Decoupling Rate Adjustment, or another appropriate new or existing rate adjustment mechanism with similar cost tracking and true-up functionality as the GCA.  Staff will not oppose the proposal to shift cost recovery from base rates to a rate recovery mechanism.

The return to be applied to the average gas storage inventory balance in any periodic rate adjustment filing will be based on PSCo’s actual capital structure and actual cost of long-term debt as reflected in the Company’s most recent quarterly financial statements and the 

19. ROE approved by the Commission in PSCo’s most recent gas rate case.  All other detailed elements of recovery of the average gas storage inventory balance through a proposed rate adjustment mechanism, such as the frequency of changes in the average gas storage inventory component and how such changes will be determined in each periodic rate adjustment filing, shall be subject to determination by the Commission in the upcoming gas rate case.  Parties are free to propose and advocate any position as to such detailed elements.

II. findings and conclusions

20. As part of PSCo’s last base rate case for gas service in Docket No. 06S-656G, the average gas storage inventory balance during the rate case test year was included as an element of rate base upon which PSCo was allowed the opportunity to earn a return.  The test year gas storage inventory balance in Docket No. 06S-656G was $156,797,700 for the test year 12-month period ending June 30, 2006.  This inventory amount represented the balance of gas costs applicable to gas owned by PSCo during the test period.

21. However, the Settling Parties attribute PSCo’s over earnings on its ROE to wide swings in the balance of PSCo’s gas storage inventory since the test year.  For example, the average gas storage inventory balances for calendar year 2008 was slightly more than $133 million, and for calendar year 2009 was slightly more than $97 million.  As a result, the revenue requirement impact of the change between the test year average gas storage inventory balance and the calendar year 2009 balance was approximately $7 million to $8 million.

22. The Settling Parties agree to resolve the over earning issue through two components.  First, the Settling Parties agree that PSCo shall initiate a gas rate case by filing revised tariff sheets to change its gas service base rates, supported by a comprehensive revenue requirements study, no later than December 31, 2010.  PSCo is free to choose a test period in which to base its proposed revenue requirements, and Staff is free to propose a test period it deems appropriate.

23. In addition, the Settling Parties agree that PSCo, as part of its next gas rate case filing, is to remove cost recovery of the return component on the average gas storage inventory balance through base rates, and instead, seek cost recovery of that component through an appropriate rate adjustment mechanism.  The Settlement Agreement provides that the parties “recognize that the change in the average gas storage inventory balance is driven largely by swings in the market price of gas over time and are not within the control of Public Service.”  

24. On its face, the Settlement Agreement appears to be an adequate resolution to address the issue of the return on the average gas storage inventory balance component of rate base and its affect on PSCo’s ROE.  The Settlement Agreement provides PSCo the opportunity to address this matter in the future through a gas rate case filing.  

25. It is somewhat disappointing however, that the Settlement Agreement does not address a resolution to the current impact to ratepayers of PSCo’s over earning on its ROE.  PSCo represented that due to the decline in gas earnings from 2008 to 2009 and because it expects a continuing decline in its gas utility business earnings, it intended to file a gas rate case in the near future in any case.  In that regard, the Settlement Agreement does not present anything of significance but a date certain in which PSCo is to file its gas rate case.  Notably, there is neither a proposal in the Settlement Agreement for PSCo to reduce current gas rates prior to its next gas rate case as might be expected to account for over earnings, nor any discussion regarding the issues that prompted the issuance of the Formal Complaint in the first place.  As a result, the Settlement Agreement appears to do little to resolve the fundamental questions raised at the initiation of this proceeding concerning the justness and reasonableness of rates over time, particularly when a utility is not presently engaged in a base rate case proceeding. 

26. Nonetheless, it is found that it is in the public interest to approve the terms of the Settlement Agreement in their entirety without modification.  The proposed terms appear to provide a reasonable means to rectify the underlying cause of PSCo over earning on its approved ROE.  While the Settlement Agreement does not directly address current over earnings or the appropriateness of the historic test period figures adopted in PSCo’s last gas rate case, it nevertheless provides a vehicle to ensure those issues are addressed in PSCo’s next gas rate case.  Therefore, Staff’s Amended Complaint is dismissed with prejudice.

27. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER  
A. The Commission Orders That:  
1. The Unopposed Joint Motion to Adopt Stipulation and Agreement and to Dismiss Complaint filed by Public Service Company of Colorado and Staff of the Commission is granted.

2. The Stipulation and Agreement in Resolution of Proceeding is approved in its entirety without modification.

3. The Amended Complaint filed by Staff of the Commission is dismissed with prejudice.

4. The docket is now closed.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

6. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.


a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


b.)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________

Administrative Law Judge










� Staff alleges that the ROE reported by PSCo is understated because of a pro forma adjustment of $4,216,998 reflective of 2009 employee pensions and benefits included in the Revised Appendix A.  Removal of the 2009 pro forma adjustment results in a ROE of 11.78 percent, according to Staff.  


� The Parties do not indicate what percentage of the overearnings this amount represents.
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