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I. STATEMENT

1. This matter comes before the Commission for consideration of an application filed by Public Service Company of Colorado (Public Service or Company) on October 27, 2009, requesting approval of its 2010 Renewable Energy Standard Compliance Plan (2010 Compliance Plan).  

2. The application was deemed complete and referred to an Administrative Law Judge (ALJ) for resolution by minute entry during the Commission’s Weekly Meeting held December 9, 2009. 

3. SunRun, Inc. (SunRun); Colorado Solar Energy Industries Association (CoSEIA); Interwest Energy Alliance (Interwest); Climax Molybdenum Company and CF&I Steel, LP, doing business as Rocky Mountain Steel Mills (CF&I) (collectively Climax); the Solar Alliance (Alliance); Western Resource Advocates (WRA); the Governor's Energy Office (GEO); the Colorado Office of Consumer Counsel (OCC); and Staff of the Public Utilities Commission (Staff) intervened in the proceeding.

4. In light of existing constraints and scheduling availability of Commission facilities as well as the ALJ, it was found not feasible that a final Commission decision issue within the applicable statutory period found in § 40-6-109.5, C.R.S.  By Decision No. R09-1388-I, the applicable statutory period in this matter was extended pursuant to § 40-6-109.5(1), C.R.S., for an additional 90 days in order to accommodate the procedural schedule. 

5. By Decision No. R09-1388-I, a hearing was scheduled in the above-captioned matter.  Further hearings were ordered, after rescheduling, by Decision No. R10-0348-I.  At the scheduled time and place, the hearing was conducted.  All parties appeared and participated.

6. Steve Mudd, Pamela J. Newell, Kari Chilcott Clark, Robin L. Kittel, Jannell Marks, Michelle Moorman, Arthur R. Warren, Kurt J. Haeger, and Timothy J. Sheesley testified on behalf of Public Service.  Erik Brolis testified on behalf of CoSEIA.  Lowrey Brown testified on behalf of WRA.  James F. Gilliam testified on behalf of Interwest.  Leslie Glustrom testified on her own behalf.  Jeff Lyng and Carly Gilbert testified on behalf of the GEO.  Frank Shafer testified on behalf of the OCC.  William G. Dalton testified on behalf of Staff.

7. Exhibits 1A, 1B, 1C, 2 through 23, 25, 27 through 32, 35, 37 through 60, and 62 through 78 were admitted.  Exhibits 36 and 61 were not admitted.
 

8. Exhibits 56, 57, 64, and 68 were admitted as confidential exhibits subject to the protections of Rule 1100 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.

9. At the conclusion of the hearing, deadlines were established for the parties to file closing statements of position as well as reply statements of position. 

10. Post-hearing statements of position were received from Public Service, Climax, CoSEIA, Interwest, WRA, Ms. Glustrom, GEO, OCC, and Staff.  Reply statements of position were received from Public Service, Climax, Ms. Glustrom, and OCC.  Public Service amended their statement of position with the Statement Clarifying Public Service Company of Colorado's Response Statement of Position with Respect to Its Proposal to Recalculate the Windsource Premium.

11. On May 5, 2010, the Motion for Leave to File Pleading in Excess of Thirty Pages was filed by Public Service requesting leave to file a pleading in excess of 30 pages.  No response was filed.  Based upon good cause shown for the unopposed request, it will be granted.

12. On May 14, 2010, the Motion of Trial Staff to File a Reply to Public Service Company of Colorado’s Response Statement of Position which Outlines New Proposals for the First Time was filed.  Staff requests leave to file a Reply to PSCO’s Response SOP to address matters disclosed for the first time.  Alternatively, if the Company’s proposals are to be considered, Staff requests that a discovery schedule and hearing date be scheduled.  As addressed below, the issues that Staff seeks to address further were not adopted.  Thus, the concerns are moot and the request will be denied.

13. On May 14, 2010, the Motion of Namaste Solar and Mp2 Capital to Intervene in the Above Captioned Docket and, Additionally, a Motion of Namaste Solar in Opposition to the Motion of the Governor’s Energy Office for Leave to File a Settlement Agreement and Motion to Sever Filing of a Settlement Agreement from the Above Captioned Docket was filed.  Namaste Solar (Namaste) requests an intervention to address GEO’s motion and the effect thereof upon its interests.  

14. On May 25, 2010, Public Service Company of Colorado's Response to Motion of Namaste Solar and MP2 Capital to Intervene was filed.  Public Service interprets the requested intervention to have been rendered moot by Decision No. R10-0498-I.  Additionally, Public Service notes that it planned to oppose the motion.

15. Namaste fails to demonstrate sufficient cause for the delay in requesting intervention at this point in the proceeding.  Further, in light of the denial of GEO’s motion, the expressed interests are moot.

16. On May 18, 2010, the PSCo Response to Staffs Motion for Leave to File a Reply was filed.   Public Service responds to various Staff assertions.

17. This matter must be decided upon the present record and further delay cannot be accommodated. As addressed below, the issues that Staff seeks to address further were not adopted.  Thus, the concerns are moot and the request will be denied.

18. Any other pending motion is denied.

II. DISCUSSION AND FINDINGS
A. Public Service’s Proposed Compliance Plan

19. Exhibits 1A, 1B, and 1C are the three volumes of Public Service’s 2010 Compliance Plan.  The plan shows how Public Service proposes to meet the requirements of the Renewable Energy Standard (RES) for 2010. 

20. Public Service contends that the plan conforms to the rules proposed by the Commission in Decision No. C09-0990, Docket No. 08R-424E (September 9; 2009).  Although the Commission's final Phase II decision in Docket No. 07A-447E had not been issued at the time of filing, Public Service contends that the plan conforms to the preferred portfolio of resources articulated in that proceeding during the Commission’s Deliberation Meeting.  The Commission subsequently issued its Phase II Decision, Decision No. C09-1257, on November 6, 2009.

B. Requested Relief

21. In addition to requesting approval of the compliance plan, Public Service requests two waivers of Commission rules.  

1. Rule 3660(b)(I)

22. Public Service requests a temporary waiver of Rule 3660(b)(I) to authorize it to accrue interest on the Renewable Energy Standard Adjustment (RESA) deferred balance at the Company's after tax weighted average cost of capital.  Public Service requires the waiver to cover financing costs associated with plans for 2010 and several years thereafter including payments for solar renewable energy credits (SO-RECs) from on-site solar facilities exceeding RESA collections.

23. Public Service contends the after tax weighted average cost of capital is a fairer measure of the Company's financing costs than the rate permitted in the current RES Rule (the customer deposit rate) or the proposed RES Rule (the average of the customer deposit rate and the after tax weighted average cost of capital).

24. Recently adopted Commission Rule 4757(1) (specifies after-tax weighted average cost of capital as the appropriate carrying charge on gas Demand Side Management under- or over-recovery balances.) Id., p. 7.

25. The Company contends the after-tax weighted average cost of capital is the appropriate carrying charge, whether the Company is over-collecting or under-collecting. The rate is appropriate because it is the only rate that makes the Company indifferent between getting a dollar today and waiting a year. Hearing Exhibit 14, p. 7.

26. CoSEIA and GEO support the Company's request for waiver.  Climax opposes the requested waiver.

27. The OCC reviews this issue through two compliance years.  The OCC recommends adoption of the 2009 Compliance Year treatment, to follow the Commission’s RES Rules as in effect in 2009.
  The Commission’s RES Rules and statutory modifications, in effect for 2010 would result in an interest rate of 4.255 percent from January 1, 2010 to August 11, 2013 and an interest rate of 7.88 percent for August 12, 2010 to December 31, 2010. Public Service requests 7.88 percent for the entire 2010 Compliance Year.

28. The OCC contends the recommendation is consistent for both years and is supported by the Commission’s rules and the new changes in Colorado statutes.  The OCC contends that projections in Hearing No. 65, Table 7-3 indicate that Public Service’s RESA Rolling Deferred Balance will turn positive in 2012 and continue that trend to 2015.  

29. The OCC and Staff urge holding to the existing RES Rules reflecting the Commission’s most recent thinking on the interplay of the entire RES Rules, which only took effect on March 30, 2010. 

30. Staff recommends to the Commission that from January 1, 2009 to March 30, 2010, the Company be allowed to charge ratepayers interest on its forward looking rider at the Commission’s customer deposit interest rate, the rate in effect at that time. From March 30, 2010 through August 10, 2010, Staff recommends to the Commission that the Company be allowed to charge ratepayers interest on its forward-looking rider at the average of the Commission’s customer deposit interest rate and the Commission approved weighted average cost of capital at the time of the rider, the rate approved in the latest rulemaking docket on this issue and now in effect.

31. The within application is filed pursuant to Rule 3657 to demonstrate how the Company intends to comply with the Renewable Energy Standard Rules (RES Rules) for 2010.  The RES Rules were recently considered by the Commission in Docket No. 08R-424E.  The resulting rules became effective in March 2010.  Denying Public Service’s Rehearing, Reargument, or Reconsideration, the Commission fully considered the appropriate interest rate for both positive and negative RESA balances and adopted rules accordingly.  

32. It is not immediately clear that the statutory amendment is determinative as to existing balances or compliance planning.  House Bill (HB) 10-1001 amends § 40-2-124, C.R.S., and will become effective August 11, 2010.
  Parties point to § 40-2-124(g)(1)(B), C.R.S., as it will be effective, to affect this issue.  The amendment was not in effect at the time of the application in this proceeding and has not been considered or applied by the Commission to date.  The Colorado Legislature (Legislature) incents installation of new distributed renewable energy generation facilities through the legislation, as opposed to rewarding past activity.  Once the law is effective, Public Service will be permitted to request Commission approval to advance funds as specified.  Upon Commission approval, those funds shall be repaid with interest calculated at the after tax weighted average cost of capital.

33. If the Commission determines that the legislative intent advocated is correct, the Commission’s rules will have to be amended in accordance therewith.  If not, the scope and extent to which the Commission undertakes a rulemaking is not as clear.

34. It is also unclear how the requested approval, that is premature at this point in time, will be made.  While this proceeding does not authorize recovery, a presumption of prudence is established.  The Commission will give due consideration to whether approval is appropriate in developing a compliance plan or in the recovery of prudent expenditures.

35. Under the circumstances present, sufficient cause has not been shown for a waiver of the Commission’s rule to effectively accelerate a law not yet in effect.  This is not to say that Public Service’s request will not be granted in part at a future point in time as an authorized amendment to the plan in accordance with Commission rules or by amendment to existing rules after due consideration in the implementation of HB 10-1001.

36. The Commission’s recent consideration of the issue at hand shall prevail and the request for waiver will be denied.

2. Rule 3658(c)(III)

37. The Company requests a permanent waiver of Rule 3658(c)(III) of the Commission's Rules Regulating Electric Utilities, 4 CCR 723-3 for all contracts with governmental entities that are restricted from signing contracts that contain refund obligations in subsequent years. Public Service would like to offer governmental entities the option to accept either our standard contract provisions or alternative contract provisions governing the payment of the Standard Rebate Offer (SRO) and one-time SO-REC payment.

38. While Rule 3658(c)(III) requires utilities to pay the SRO rebate within 30 days of substantial completion of the on-site solar facility and the full 20 years of SO-REC payments for customer-owned facilities of 10 kW, and under, within that same time period, such payments are made to customers under contracts obligating the customer to maintain the solar facilities in good working order to generate solar energy for 20 years.  Failure to do so results in a pro-rata refund of both the rebate and prepaid SO-REC payments.

39. Many Colorado, governmental entities are legally precluded from signing contracts that contain refund obligations in future years. However, the Commission requires investor-owned utilities to modify standard contracts to enable governmental entities to participate in solar programs.  Public Service proposes that governmental entities agree to the standard contract or that Public Service be permitted to pay the rebate and RECs over the contract term.  Thus, the waiver is requested.

40. No party contests this waiver.  Interwest supports the request.  The GEO supports Public Service’s request for waiver as a means to alleviate some of the operational and legal constraints state agencies face working with budgets subject to annual appropriation of the state legislation.

41. Based upon good cause shown for the unopposed request, the waiver will be granted as ordered below.  This waiver only affects governmental entities within Public Service’s service territory.  

C. General Findings and Conclusions

42. Rule 3657, 4 CCR 723-3, requires Public Service to annually file a proposal detailing how it will comply with the RES Rules during the next compliance year. As part of its application, Public Service must demonstrate the retail rate impact of its plan, its cost recovery mechanism, as well as many other requirements. 

43. The Commission evaluates Public Service's proposed plan, and the assumptions behind that plan, and determines whether the plan has merit and should be approved. 

44. Public Service is subject to an obligation to obtain part of its generation from recycled and renewable energy resources. See generally § 40-2-124, C.R.S. Colorado law permits customers to be charged a maximum of 2 percent of their total electric bill annually to pay the incremental cost of renewable resources. Id.
45. Commission Rule 3661(e) requires the utility to use the same methodologies and assumptions it used in its most recently approved electric resource plan (ERP) for purposes of calculating the retail rate impact, unless otherwise approved by the Commission. Rule 3661(e), 4 CCR 723-3-3661(e).

46. Underlying the Commission's approval of a resource plan are certain assumptions as to how much those resources will cost to acquire, and whether those costs are consistent with the 2 percent RESA rate cap. Indeed, in picking the portfolio of resources it chose in the most recent Resource Plan docket, the Commission asked Public Service to use certain modeling assumptions in order to verify that the 2 percent RESA rate cap would not be exceeded in certain likely scenarios. See Hearing Exhibit 67, Decision No. C08-0929, p. 99, ¶314a.

47. Annual Renewable Energy Standard Compliance filings (as in this docket) determine how much of the smaller renewable resources are to be acquired, and how much of the renewable resources costs are paid from the RESA account and from the Electric Commodity Adjustment (ECA).  Quarterly ECA filings reflect these cost recovery amounts allocated between the ECA and the RESA.

48. Public Service contends this complex fabric of statutes, rules, and Commission filings and decisions are inextricably intertwined with one another.

49. It is noteworthy that there have been several rulemaking proceedings to implement policy in this area of quickly changing statutory provisions and policy.  This proceeding must be approached with practicality in light of the fact that more than half of the compliance plan year will have passed prior to a final decision in this matter.   Further, this is an area of changing and developing policy for the Commission as well as the Legislature.  Notably, even during the pendency of this proceeding, the Legislature amended the renewable energy standard to be effective within the compliance plan year.  See Exhibit 27.  Statutory limits upon Public Service’s ability to incur costs subject to the RESA are eliminated.  To the extent costs are incurred in excess of current revenues, Public Service will earn a rate of return at its weighted cost of capital.

50. In order for a planning docket to be most purposeful, Public Service must have a meaningful opportunity to implement the planning results.  Thus, as many suggestions and proposals for modifications are offered and litigated, this practical timing posture will weigh consideration of proposals affecting implementation.

51. Of necessity, complex Commission proceedings often include litigated results of other proceedings.  In general, administrative efficiency and good public policy dictate that every such component not be fully re-litigated in each proceeding.  Illustratively, the Commission will not reconsider every cost within a rate case that was previously considered and approved for recovery.  While not res judicata, administrative efficiency requires a justification for reconsideration of recently litigated issues.

52. Any issues raised or argued by the parties that are not specifically addressed herein were considered and rejected.

D. Retail Rate Impact

1. Carbon Assumptions 

53. In 2004, Colorado voters amended the Constitution through Ballot Amendment 37.  That Amendment provided: "it is in the best interests of the citizens of Colorado to develop and utilize renewable energy resources to the maximum practicable extent."  See also Rule 3651.  Public Service contends that retroactively changing assumptions may reduce or eliminate the opportunity to continue on-site and distributed generation acquisitions.  Further, in light of the enactment of HB 10-1001 increasing acquisition of distributed generation, Public Service contends it would not be in the public interest to retroactively change modeling assumptions used to acquire and evaluate the larger renewable resources to be acquired under the approved resource plan.

54. Public Service argues that approved carbon modeling assumptions used in the selection of resources in Docket No. 07A-447E, and for which there are executed contracts, should continue for the 2010 RES Compliance Plan. Retroactively changing modeling assumptions (i.e., no carbon regulation prior to 2014 (Table 7-4)) would significantly increase the incremental costs of these resources and delink them from the modeling assumptions used for selection.

55. Secondly, Public Service is in the process of negotiating contracts with winning bidders using the Commission-approved Portfolio #5 in Docket No. 07A-447E.  Changing the carbon assumptions associated with these resources now, from the assumptions that were used in modeling Portfolio #5, could result in the calculation of incremental costs from these resources that cannot be supported by the RESA.  Additionally, unintended consequences may result as to other portions of the plan based upon retroactive changes affecting resources available.

56. Public Service contends that Table 7-3 of Hearing Exhibit 65 complies with the requirement of Rule 3661(e) to use the same methodologies and assumptions in its compliance plan as was used in its most recently approved ERP under Rule 3613 for purposes of calculating the retail rate impact of the utility's RES compliance plan.   

57. The consequence of these assumptions affects the five-year lock down of resources set forth in Table 7-5, namely the on-site solar resources acquired through September 2009, the 151 MW Northern Colorado Wind contract, and the 23 MW Northern Colorado Wind Contract (collectively NCW).

58. It is impossible to know at this point in time if or whether federal carbon regulation will be enacted.  The Company presented an "Alternative Case" (delayed impact of carbon regulation until 2014) as a "sensitivity case" to show the Commission the impact of the carbon assumptions on the RESA account and to alert the Commission of how the RESA may be impacted if carbon regulation continues to be delayed.

59. Public Service contends the plain language of the statute shows that the offered interpretation renders the statute meaningless. Public Service contends it was perfectly reasonable for the Commission to implement the statutory directive to consider "the risk of higher future costs associated with emission of greenhouse gases" by assigning a dollar value to those future costs. Public Service asks, “How can the Commission be required to wait until carbon regulation has been enacted and still ‘give consideration to the likelihood of new environmental regulation and the risk of higher future costs associated with emission of greenhouse gases?’” Additionally, the issue was hotly debated in the Resource Plan Docket. 

60. Based upon the foregoing, Public Service contends the Commission should not revisit the issue in this proceeding.

61. WRA recommends that the Commission's carbon adder should be applied consistently across Public Service's resource planning dockets.

62. The Commission ruled in the Phase I order of the Company's most recent ERP that the Company's resource planning modeling input for anticipated future C02 regulation will be $20 per ton beginning in 2010 with a 7 percent escalation factor.  Decision No. C08-0929, Page 84, Paragraph 270. This Commission determination was made after presentation of considerable expert, technical evidence addressing the appropriate level of the carbon cost adder during the Company's last ERP hearing. Furthermore, the Commission's rules require, "For purposes of calculating the retail rate impact [of RES compliance], the investor owned QRU shall use the same methodologies and assumptions it used in its most recently approved electric resource plan under rule 3613, unless otherwise approved by the Commission.”  4 CCR 723-3661(e).

63. A carbon adder assists Public Service in avoiding a violation of the rate cap.  The carbon adder lowers the cost of renewables and thereby increases the costs charged against the RESA while keeping the impact under the 2 percent rate cap.

64. Climax contends that the Commission has no legal authority to add a $20 carbon adder.  Staff joins in the opposition upon independently stated grounds.

65. Climax contends that the Commission should completely reject the carbon adder and the exclusion of section 123 resources
 from the rate cap because to do otherwise allows the Company to purchase many more renewable resources than they otherwise could, creating a windfall for the Company in violation of the spirit and letter of the retail rate impact cap.

66. Climax contends that rather than using a carbon adder to achieve compliance, Public Service should follow the Commission's rule and reduce its acquisition of eligible energy resources.  It is argued that the rule requires that the costs of the RES and No-RES plans be compared, and that the difference in the retail rate impact not exceed 2 percent. Climax also argues that to the extent the impact is greater than 2 percent, the utility must modify the RES plan to limit the acquisition of eligible energy resources so as not to exceed the maximum retail rate impact for the planning period. Climax contends nothing provides for a carbon adder, adjustments to real costs, or any other regulatory manipulation to achieve compliance. The rule requires the Company to reduce its acquisition of eligible energy resources.

Staff joins in opposition to the carbon adder and points to Company witness Arthur Warren’s direct testimony supporting a $20 per ton carbon cost in Table 7-3, escalating annually at 7 percent. Exhibit 11, p. 7, ll. 2-4. Such inclusion reduces the incremental costs of the 

67. RES plan. Id. at p. 7, ll. 6-9. Table 7-3 for the year 2012, column P, estimates the total incremental costs are $26,800,868. Exhibit 65.

68. If the Company includes the carbon cost in the RES plan, it will create more room to purchase renewable energy resources. However, the net effect is to increase the difference between the renewable energy resources purchased and the RESA collected from ratepayers to pay for the renewable resources, thereby allowing the Company to continually increase the annual deficiency, for which it will soon be allowed, by operation of law, to charge interest at the rate of 7.88 percent.

69. The Commission has the authority, under Rule 3661(e) to use another methodology than that approved in the Company’s most recently approved energy resource planning case. Staff recommends it do so here, by not allowing the $20 per ton carbon cost to be included in the RES and No-RES plans before 2014.

70. This issue was fully litigated in the most recent ERP docket that was decided by the Commission.  The Company is currently operating under and implementing that ERP.  The next ERP docket will occur in 2011.

71. Weighing considerations, the Commission applied the law and determined that, more likely than not, future carbon costs would occur.  A compromise carbon value between no carbon regulation, delayed carbon regulation, and significant carbon regulation was adopted as a starting point to reflect those various risks. It was then concluded that such costs would be considered in the resource plan.  While inclusion of the cost affects allocation of costs, it does not affect the total amount of recovery.

72. Commission rules require use of the same modeling assumptions in this proceeding, in absence of a Commission order.  While parties argue the assumptions should be changed, the argument effectively seeks a different outcome on the issue, rather than some new information or changed circumstances since the prior consideration justifying that the issue be revisited.  Rather than reopen the decided issue in this proceeding, it is more appropriate that the Commission address the issue comprehensively in the next resource planning docket.

2. Resources Subject to Retail Rate Impact.

73. Climax contends that the Commission has no legal authority to exclude "section 123 resources" from the retail rate impact.  Climax understand that the Commission has addressed this issue before, but disputes the Commission's statutory analysis. Public Service proposes to treat section 123 resources as being exempt from the 2 percent rate cap even though the electric generation from these resources is being counted towards meeting the RES. 

74. Climax believes that the Commission should read § 40-2-123(1)(b), C.R.S., according to its plain meaning and view the statute as a restriction on its authority. The statute provides that "[T]he commission may give consideration to the likelihood of new environmental regulation and the risk of higher future costs associated with the emission of greenhouse gases such as carbon dioxide when it considers utility proposals to acquire resources." The plain meaning of "give consideration to" simply does not equate to the actual artificial imposition of costs.

75. Climax contends the assumptions underlying the plan are not sound, and are not rooted in the law.  Thus, they ought to be rejected, and the plan resubmitted without them.

76. Public Service counters that the Commission has already ruled on this issue and there is nothing new in CF&I's arguments in this docket that warrant review of this decision.

77. The Commission has found: “We agree and find that the Commission does have the authority to approve an eligible energy resource under § 40-2-123(1), C.R.S., if its incremental costs would exceed the 2 percent retail rate cap, but only if that eligible energy resource is also a new clean energy, or energy efficient technology, or a demonstration project.”  C08-0559 at ¶80.

78. This issue was fully litigated and decided by the Commission.  Commission rules require use of the same modeling assumptions in this proceeding as the most recent ERP, in absence of a Commission order.  While parties argue the assumptions should be changed, the argument generally restates arguments considered before and seeks a different outcome.  No new information or changed circumstances since the prior consideration compels revisiting the issue here.  

3. Wind Integration Cost Assumptions

79. Public Service uses the most recent estimate of gas prices and wind integration costs when calculating the incremental costs to be locked down. See e.g., Hearing Exhibit 65, Table 7-5; Tr. Vol. 4, pp. 60-61.  Public Service also points out that the same modeling has been performed in prior compliance plans.

80. The Company seeks to lock down the wind integration costs included in the determination of ongoing incremental costs, but Staff argues that time has shown that these costs fluctuate. Staff recommends the Commission either direct the Company to use the natural gas cost assumptions approved by the Commission in the ERP docket, Decision No. C08-0929, in the calculation of the integration costs of the NCW wind farm or use updated natural gas prices for all portfolio cost analysis (RES and No-RES portfolios) in this docket and disallow the Company isolated use of updated prices for isolated cost determinations.

81. The Commission annually reviews the Company’s Compliance Plan that necessarily is fulfilled with long-term projects.  The Commission has struggled in the past with the presumption of prudence in the face of uncertainty and continued the same modeling in prior plans.

82. As has been seen, these costs have varied over time.  Locking down such amounts has a potential to depart modeling from reality.  Further, wind integration costs were modeled in Docket No. 07A-447E.  

83. The undersigned cannot embrace a logical distinction between Public Service’s arguments regarding application of ERP modeling to gas costs, wind integration costs, or natural gas costs.  All components were modeled in the ERP process based upon given inputs.  While Public Service advocates continuation of the modeling assumptions for carbon and capacity cost assumptions, they equally advocate that gas costs and wind integration costs should reflect the most recent estimate.  

84. The price of natural gas as an input fluctuates and is a significant driver in the estimation of wind integration costs.  

85. In the ERP process, the Commission adopted a compromise position and implemented carbon assumptions.  However, especially at this point in the subject compliance plan year, it is at least extremely unlikely that carbon cost regulation will be imposed within the compliance plan year.  

86. As addressed above, Commission rules require use of the same methodologies and assumptions in the compliance plan as was used in its most recently approved electric resource plan under Rule 3613 for purposes of calculating the retail rate impact of the utility's RES compliance plan.   No need has been demonstrated to reopen the issue annually in this proceeding.

87. As such, Staff’s recommendation will be adopted and the Company will be directed to use the natural gas cost assumptions approved by the Commission in the ERP docket, Decision No. C08-0929, in the calculation of the integration costs of the NCW wind farm.

4. $4 kW Per Month Capacity Credit

88. Public Service contends that the capacity credit is purely a modeling assumption approved in the Company's most recent resource plan and maintains that retroactive changes should not be permitted based upon problems referenced above.

89. Eliminating this capacity credit for renewable resources would calculate a larger incremental cost for renewable resources, removing dollars from the RESA that the resource plan assumed would be available.

90. Mr. Haeger testified that the purpose of the capacity credit in the modeling is to reflect the fact that renewable resources provide a capacity value to the Public Service system.  The capacity credit ensures that the RES Plan is given credit for the capacity that is inherent in the accredited capacity of the renewable resources set forth in the Plan as compared to the resources set forth in the No-RES plan.

91. Climax contends this case presents an appropriate time for the Commission to modify the assumptions underlying the resource plan for Public Service's compliance plan. 

92. Staff points out that the Commission approved, with modifications, the Company’s ERP plan in Docket No. 07A-447E, Decision No. C08-0929, the Phase I Decision. Although a $4.00 /kW month surplus capacity credit was included in “base case assumptions” for modeling of resource portfolios with firm generation capacity in excess of the base reserve margin, use was not mandated herein. Exhibit 67, p. 89, ¶ 292(b).

93. Including this credit decreases the cost of the renewable resources as confirmed by Mr. Haeger. March 19, 2010 Transcript, p. 94, ll. 13-14. This makes the renewable resource more attractive. When the company adds it back in as an expense, it reduces the ongoing incremental costs. Lower modeled incremental costs result in higher ECA costs.

94. Staff recommends the Commission direct the Company to discontinue the use of the $4.00 /kW month surplus capacity credit/cost because the Commission did not direct inclusion for determining the annual incremental costs of renewable energy resources. It is only for the comprehensive ERP plan that includes all resources, not just renewable resources, that it should be included. Nor was the capacity credit identified by the Commission as a cost recovery mechanism or rate determinant.  Staff recommends that the surplus capacity credit/cost would be better applied in reserve margin studies and Load and Reserve requirement filings and should be excluded from RES planning, as the inclusion only further obscures the true costs of renewable energy resources from ratepayers.

95. Public Service counters that the standard to be applied is whether there is substantial evidence of record to support a finding that the $4 per kW per month capacity credit has been accurately reflected in the RES and No-RES model runs. See Eddie's Leaf Spring Shop and Towing LLC v. Colorado Public Utilities Commission, 218 P.3d 326, 330 (Colo. 2009). Mr. Haeger's unrebutted testimony clearly demonstrates that the capacity credit has been accurately reflected in the RES and No-RES model runs. 

96. Similar to issues before, inclusion of the capacity cost in incremental costs impacts the allocation of costs between the RESA and the ECA.  

97. Commission rules require use of the same modeling assumptions in this proceeding as the most recent ERP, in absence of a Commission order.  While parties argue the assumptions should be changed, the argument generally restates arguments considered before and seeks a different outcome.  No new information or changed circumstances since the prior consideration compels revisiting the issue here.

5. Lock Down of Proposed Incremental Costs

98. The Company seeks to lock down incremental costs for five years in the 2010 RES compliance plan. Those costs are first shown on Table 7-1 in Column H. Exhibit 65. The total shown in Column H is the sum of the 2009 ongoing incremental costs, shown in Table 7-5, Column B and the incremental costs for the three renewable resources included in the 2010 plan, in Columns C, D, and E of Table 7-5. Exhibit 65. These incremental costs are reflected in $/MWh in columns I, J, and K of Table 7-5 and vary widely. Whereas the expected generation for the 2010 renewable resources, shown in columns F, G, and H of Table 7-5 is flat. Exhibit 65. The total project cost for the 2010 renewable resource is also relatively flat only increasing at 2 percent per year, as allowed by contract. April 21, 2010 Transcript, p. 37, ll. 11-18. So even though the expected generation and total project costs are stable, the incremental costs vary widely, thus contributing to the volatility of the only costs the Company seeks to lock down.

99. Ms. Glustrom points to Exhibit 47 as an example of the impact resulting from different assumptions upon modeling results in incremental cost calculations. 

100. Staff recommends the Commission reconsider allowing the Company to lock down the incremental costs in this docket.  With the inclusion of the carbon adder and the capacity credit, the incremental costs are wildly volatile and not reflective of the true costs of the difference between the RES and the No-RES plans. Staff would like the Commission to note the growing disconnect between modeling assumptions in the ERP docket and the RES compliance plan dockets. Although the renewable energy portfolios are the same, the lockdown of static and outdated assumptions from the ERP docket, greatly distort the actual cost of the renewable energy resources as presented by the Company in this docket.

101. The Commission has reviewed these disparate positions and reached a compromise solution that permits the utility to choose to lock down such on-going annual net incremental costs for five years. After those five years, the costs are "unlocked" and reset based on updated projections of the costs and benefits of the RES plan and No-RES plan.  Rule 3661(h)(V), 4 CCR 723-3, see also Decision No. C09-990. The Commission specifically found that its compromise solution "strikes a reasonable balance between the frequent updates in net incremental costs as supported by Staff and the long-term lock down of costs advocated by Public Service." Decision No. C09-990 at 11. 

102. Staff raises meritorious concerns regarding the potential disconnect between ERP modeling and RES compliance plan dockets.  It is noteworthy that under the lock down procedure actual costs can, and likely will, vary from modeled cost.  However, the Commission balanced such considerations in adopting the term of the lock down period by requiring periodic realignment.  This balance avoids the need to relitigate the issue in every compliance plan.

103. Staff failed to show sufficient cause to depart from application of the Commission’s rule applying the retail rate impact.  The fact that in this case Staff observes the same fluctuations in incremental costs that caused it to oppose the lockdown in prior cases is not sufficient grounds for the Commission to revisit the compromise previously adopted.

E. Greater Sandhill Solar Project

104. It appears relatively certain that the Greater Sandhill facility will achieve an early in-service date, which may potentially result in a $500,000 year 2010 incremental cost being allocated to the RESA. Exhibit 13, p. 16, ll. 2-8.

105. Mr. Haeger acknowledged that the Company currently models the in-service date for this facility as January 1, 2011, but anticipates that the project may be placed into service in phases beginning in the second half of 2010. However, Mr. Haeger pointed out that the potential $500,000 difference the earlier in-service date might mean to the RESA balance is insignificant when compared to all of the other assumptions in the model. Hearing Exhibit 13, p. 16.

106. Under the plan, Mr. Haeger explained that actual costs and revenues for the RESA fund flow from year-to-year.  Differences between projected and actual costs simply roll into the next year. While costs charged to the RESA from the early in-service of the Greater Sandhill agreement might reduce the availability of future RESA funds for other projects, there is no need to "reserve funds" in 2010 because the actual costs will be accurately reflected when they occur.  Additionally, the magnitude of the potential error will not modify the plan as proposed. Hearing Exhibit 13, p. 16.

107. Staff explains that the net effect of not including any costs for an early start date for the Greater Sandhill facility is to decrease the modeled cost of this renewable energy resource and decrease the corresponding incremental costs of this resource and increase the ECA costs of this resource.  Staff requests the Commission direct Public Service to allocate to the RESA, at a minimum the $500,000 described in Mr. Haeger’s rebuttal testimony.

108. In Public Service’s Response Statement of Position, the Company states there is uncertainty as to assumptions for calculating the incremental costs of resources that are either in-service but not locked down, or that are placed in-service before the next RES Compliance Plan. 

109. Although this issue has not been addressed by the Commission, Public Service contends this calculation is important because it determines which costs are assessed against the RESA and which costs are assessed against the ECA.

110. Public Service proposes a resolution based upon the modeling used to develop the most recent RES Compliance Plan to determine the incremental costs of those resources.  The Company would use the incremental costs calculated from the modeling for these resources until the next Compliance Plan filing.

111. While Public Service may have raised an issue not previously addressed, that issue was not vetted through the litigation process.  Based thereupon, other parties have not had an opportunity to review and analyze the proposal.  There is substantial risk of unanticipated consequences from attempting to resolve the identified issue at this point in the proceeding.  Rather, it will be deferred for further timely consideration.

112. Conceptually, Staff’s proposal requires planning for any number of contingencies and modification of the plan as many forecasted amounts become fixed.  In this instance, Staff contends the plan should effectively include contingencies for early completion of a project.  It could further apply to modify a compliance plan for experienced delays in another project.

113. There has been no showing that Public Service has manipulated planning assumptions including an in-service date of the Greater Sandhill project or that such planning assumptions were not prudent.  The Company has modeled the in-service date as of January 1, 2011.  While it is possible, and perhaps even anticipated, to go into service earlier, there are surely a host of possibilities that impact the in-service date and in fact could ultimately cause delay.  Simply, the in-service date cannot be determined in advance with certainty. This reality remains with questionable materiality.

114. Rather than attempting constant planning changes, Mr. Haeger points out there is no need to reserve 2010 funds.  Actual costs will be accurately reflected when they occur.  The compliance plan is not required to be modified for every planned event becoming certain through the compliance period. Finally, particularly in light of uncertainty, it is not clear the materiality of impact justifies plan accommodation.

115. If Staff contends that Public Service does not act prudently pursuant to the compliance plan, or beyond the scope of the approved compliance plan, as a result of early implementation of Great Sandhill, such issues may be addressed in a recovery proceeding or perhaps in a compliance plan when the costs are locked down, if not previously determined.  

F. Windsource

116. Mr. Haeger provided extensive testimony concerning the manner in which the Windsource premium was calculated and how RECs from the Windsource program are retired for compliance with the RES and for the Windsource program. He included his rebuttal testimony from the Windsource settlement in Docket No. 08A-260E as an exhibit to his testimony herein to clarify that calculation for the record in this proceeding. See Hearing Exhibit 13, pp. 2-10 and Exhibit KJH-1.

117. In general, Mr. Haeger testified that in Docket No. 08A-260E, the Company developed a methodology for calculating the Windsource premium based on determining the incremental costs associated with acquiring additional renewable energy. Realizing that Windsource customers were already receiving a portion of their energy from the renewable sources that are a component of the full rate tariff and the overall system power supply portfolio, the Company developed a mechanism to credit Windsource customers for the amount of renewable energy that all customers already receive. This slice of renewable energy, common to all customers, is used by the Company for the compliance with the RES. As a result, Windsource customers pay only the incremental cost for acquiring the additional renewable energy they have requested above and beyond the Public Service system supply.

118. Public Service notes that the Commission has already addressed both the naming of the Windsource program and the calculation of the Windsource premium in the Windsource docket and Settlement. Hearing Exhibit 4, pp. 4-5; Public Service Statement, pp. 19-20; Hearing Exhibits 41 and 69.  Accordingly, there is no need to convene a group to revisit matters that have either already been litigated and decided, or to conduct activities that have already been performed.

1. Windsource Premium

119. Ms. Glustrom contends that the Windsource Premium should be recalculated in a transparent manner and that the record is very confusing on the calculation of the current premium.  Rather, she contends that after months of attempting to understand whether the premium is fair and accurate she is left only with unanswered questions.  Ms. Glustrom argues that the Commission should convene a stakeholder group to review the method and calculation of the Windsource premium and develop a clear explanation of how the Premium is calculated and make the calculations and assumptions publicly available. 

120. The Final Stipulation in the 08A-260E Docket (Exhibit 69, pages 7 and 8) specifies that “Public Service will provide a total of $2,590,619 of shareholder funds to the Renewable Energy Standard Adjustment deferred account.” Ms. Glustrom is unaware of any place in this Docket or elsewhere where the Company has accounted for this approximately $2.6 million credit to the RESA deferred account.

121. Despite the conduct of substantial discovery, Ms. Glustrom is left with summary spreadsheets KJH-1 and KJH-2 from the 08A-260E Docket found in Exhibit 48 as to calculation of the premium.   She criticizes that some of the information provided was not self explanatory or verifiable in relation to KJH-2 in Exhibit 48.

122. Ms. Glustrom suggests that if the recalculated Windsource premium is within 20 percent of the existing Windsource premium, then no change in the 2010 premium be required. If the Windsource premium is more than 20 percent different than the existing premium (either above or below) then the Company should be directed to submit revised tariff sheets to implement the revised tariff for the duration of 2010.

123. Mr. Haeger acknowledged that the energy business is a very dynamic industry with continuously evolving market conditions; however, his review of the data suggested that in aggregate, these changes result in the 2009 Windsource premium still being a fair representation of the current incremental costs of additional renewable energy. 

124. Mr. Haeger's analysis and opinion was illustrated in testimony regarding Hearing Exhibit 70.  Explaining assumptions and changes year to year, Mr. Haeger testified that the percentage change in any one assumption was not meaningful.  Considering the actual dollar impact on the Windsource premium, Mr. Haeger opined that the reduction in gas prices offset the increase in coal prices and the increase in solar resources included in the RES plan offset the drop in wind integration costs and that the net of all of these offsetting costs was a Windsource premium not much different from the one currently in effect.

125. The Windsource premium is a rate designed to assess Windsource customers a reasonable charge for the incremental costs associated with acquiring additional renewable energy. Despite the fact that the costs and assumptions in the calculation of the Windsource premium remain dynamic, Mr. Haeger opines that the current rate remains reasonable and should be retained. Public Service believes that the more appropriate time to adjust this rate will be in the 2011 RES Compliance Plan, when the rolling five-year period changes from 2010-2014 to 2011-2015.

126. Ms. Glustrom contends that the Company merely asks the Commission and ratepayers to accept Mr. Haeger’s qualitative assessment without foundation that recalculation of the premium for 2010 is not necessary.  She further correctly objects to Public Service’s introduction of facts in Footnote 4, page 12, of the Company’s April 28, 2010 Statement of Position.  She argues the calculation was provided after the close of hearings (not subject to discovery or cross-examination) and assumes facts not in evidence regarding the heat rate of coal and gas plants and the amount of time that coal and gas are on the margin. 

127. On the other hand, Ms. Glustrom argues that Exhibit 70 demonstrated numerous differences between the 2009 and 2010 compliance plans:

• Changes in the price of natural gas (See Exhibit 70)

• Changes in the price of coal (See Exhibit 70 and Exhibit 42-which are not in agreement on the price of coal used in the 2010 Compliance Plan modeling)

• Changes in the wind integration costs (See Exhibit 70)

• Changes in the Expansion Plan assumptions (See Exhibit 70)

• Changes in the relative mix of coal and natural gas (See Exhibits 53 and 54)

128. Given these changes, she contends that customers deserve to see the “actual dollar impacts on the Windsource Premium to determine the true impact of changing assumptions.”  Glustrom Reply Statement at 17, quoting Public Service’s Statement of Position.

129. In absence of supporting evidence, Ms. Glustrom maintains that the rates have not been shown just and reasonable in accordance with § 40-3-101(1), C.R.S. 

130. In its Response Statement of Position, the Company agrees in theory with Ms. Glustrom’s proposal for recalculation of the premium.  A proposal is described to implement such modification through a compliance filing.  For the first time, in its responsive statement, Public Service proposes a procedure to recalculate the Windsource premium annually using modeled incremental costs until the next Compliance Plan filing.

131. Without specificity or quantification, Mr. Haeger summarized the magnitude and direction of the changes affecting premium calculation. He concluded they were not significant enough to warrant a change in the rate. See Hearing Exhibit 70 and Tr., Vol. 4, pp. 149-153.

132. “The Windsource Rate is updated annually as part of the Company’s Renewable Energy Standard Compliance filing and will take effect on January 1 of each year.”  Exhibit 74, Fifth Revised Sheet No. 91, Colo. PUC No. 7 Electric.

133. In addition to considerations addressed by Mr. Haeger, Ms. Glustrom raises some reasonable unanswered questions as to the impact of changed assumptions between the 2009 and 2010 plans based upon the rate established in 2009.  While Mr. Haeger’s testimony in Docket No. 08A-260E is in the record, such testimony has not been shown reflective of the settlement reached in the docket.  Further, there is insufficient information in the record upon which Mr. Haeger’s analysis is based to review and consider the formula or calculation.   

134. On the other hand, Windsource rates cannot retroactively be changed and there is no absolute requirement for Windsource to recover 100 percent of costs.  Any under or over recovery for the Windsource program is absorbed by RESA funds.  In fact, identification of costs will be difficult.  
135. Public Service will be required to prospectively implement a recalculated rate for the remainder of the compliance period.  In accordance with the tariff on file, the Windsource rate will be updated in the 2010 compliance plan.  Public Service may choose to incorporate its proposed method for annual recalculation as part of the 2011 compliance plan.  The merits thereof will then be subjected to the litigation process so that other parties will have an opportunity to review and address them therein.

2. Use of Windsource RECs and Customer Representations

136. Public Service demonstrated the manner in which RECs are retired and that such method complied with Green-e's guideline concerning double-counting of RECs: the Company only retires each REC for a single purpose, either to meet RES compliance or for Windsource sales.

137. Ms. Clark opined that it is disclosed to Windsource customers are that they are "receiving mandated renewables and then voluntary renewables, to get the customer to 100% renewables.... " See Tr. Vol. 2, pp. 105-106 by the RESA charge on the customers' bills reflecting that their purchased energy supports the RES. Tr. Vol. 2, p. 106.

138. Public Service plans additional notice to Windsource customers informing them of the fact that their premiums would be used to buy renewable energy from sources other than wind. Tr. Vol. 2, p. 153.  See Exhibit 37. 

139. Public Service committed in the Final Windsource Stipulation and Settlement Agreement (Exhibit 69) that all eligible energy sold under the Windsource program will be certified by an independent third party, such as Green-e,

140. If there turns out to be a problem with the notice that has been provided to customers about how the Windsource RECs and the RES RECs are retired which affects the Green-e certification of these RECs, Public Service will rectify the problem and assure that all RECs purchased by our Windsource customers are Green-e certified. At this point in time, as can be seen from the record, Public Service is working with Green-e on this and other issues.

141. WRA contends that the Company should disclose to 100 percent Windsource subscribers that a small portion of their RECs are coming from system RECs that are used to meet the Company's RES requirements, but that they are not being charged for those system RECs.  The Windsource premium is designed to allow 5 percent of RECs sold to customers that purchase 100 percent of their energy through Windsource to meet the Company's RES requirements in 2009 and 2010.  WRA acknowledges that current Green-e standards permit this, as long as customers are charged fairly and accurately (an issue WRA does not contest).

142. WRA contends that the current Windsource marketing material does not adequately explain to 100 percent Windsource customers this consumer information.

143. WRA supports the Company's intent to modify future Windsource marketing material to provide transparency on this issue. Mr. Mudd, the Product Manager for the Windsource program, testified that the next annual letter to Windsource customers will disclose the fact that 5 percent of 100 percent Windsource subscribers' RECs will be retired for Public Service's RES compliance, and that those customers are not charged extra for those RECs. WRA contends the Commission should order disclosure to ensure the Company adequately discloses and describes this information in the Windsource marketing material.

144. After reviewing the Summary of Prices, Terms and Conditions, Staff contends it is clear that no explanation has been provided to the 100 percent Windsource subscription customers that the Company is using mandated renewables and voluntary renewables to get that customer to 100 percent  renewables.  Exhibit 37. While the Commission does not oversee the Company’s compliance with Green-e requirements, the Company did use 5 percent of customer’s Windsource RECs, retired through Green-e, to meet its RES requirement as demonstrated in Ms. Clark’s example. Exhibit 7, p. 3, ll.21-22 and p. 4, l.14 and footnote 3. Based on Ms. Clark and Mr. Mudd’s testimony, it is clear customers have no way of knowing what Green-e requires for RES compliance RECs and Windsource RECs or that the Company is using mandated renewables and voluntary renewables to get the customer to 100 percent renewables. Staff recommends that the Company be directed to specifically disclose this information to customers.

145. Public Service does not believe that the Commission needs to act on this issue.  Mr. Mudd described Public Service’s ongoing efforts in this regard (Windsource customers will soon receive information that further explains how the RECs obtained from the Windsource program are retired for purposes of Windsource and RES compliance. Tr. Vol. 2, p. 153). Public Service also continues to ensure that all Windsource RECs are Green-e certified and will remind customers that the Windsource premium is now used to obtain energy from renewable resources other than wind. 

146. Ms. Clark argued unconvincingly that the available information on the customers' electric bill and links on the Company's website to 12 pages of technical standards on the Green-e website provided adequate disclosure.  WRA argues such disclosure is not satisfactory disclosure.

147. Public Service’s argument that customers have notice that they receive 100 percent renewable from a combination of mandated renewables and voluntary renewables, is rather incredible.  The position advocated indicates that further input into the disclosure materials is necessary and would be beneficial.  

148. In light of the timing of consideration of the Compliance Plan within the year, and Public Service assurances of Green-e certification and notification regarding use of premiums, the Commission will not require modification as to the current plan.  However, Public Service and Staff shall jointly revise the Summary of Prices, Terms and Conditions.  Such work product will be ordered to be incorporated into the 2011 compliance plan as part of customer notifications regarding these issues.

3. Use of Windsource Premiums to Acquire Large On-Site Solar Resources. 

149. The Company plans to use the projected 2009 $3.4 million in Windsource premiums to acquire Large On-Site Solar resources through the Request for Proposals (RFP) that will be issued in late 2010. R.F. Kittel, p.26, ll. 17-20.  The Company contends the best way to spend the funds is to acquire more Large On-Site Solar by expanding the RFP targets. Each year the Company assesses the best way to spend Windsource premiums.  This year, it is the Company's proposal to increase the amount of Large On-Site Solar acquired under the RFP by approximately 750 KW.  Thus, the premiums allow acquisition of additional renewable resources beyond what the Company would otherwise have acquired, by increasing the acquisition of more Large On-Site Solar systems.

150. Staff contends that the Windsource premiums collected by the Company will not result in additional resources. Staff contends that the requirement to acquire "additional" resources means that the Windsource premium should be used to develop "renewable energy resources above or beyond what Public Service develops to be compliant with existing laws, Commission Rules, and other commitments." Staff Statement, p. 5.

151. By Decision No. R09-0117, the Final Stipulation and Settlement in Docket No. 08A-260E was approved by the Commission.  Therein, it was agreed:

To achieve economies of scale incremental renewable energy additions will be made periodically as supported by Windsource premiums and may not be made each and every year. To show the incremental renewable energy additions that result from the green pricing program over time, the Company commits to develop and compare the fol1owing two scenarios as part of its RES compliance plan filings when developing the 10 year RES Planning Period required by Commission rules. The first scenario will show the Company's renewable resource portfolio assuming no green pricing revenues or sales are available. The second will show the expanded renewable resource portfolio that results by taking into the projected availability of the green pricing program revenues and sales. The projected difference in megawatt hours of renewable energy generation between these portfolios reflects the incremental renewable energy generation that the Company will be able to develop as a result of the voluntary green pricing program. 

Final Stipulation and Settlement Agreement approved by Decision No. R09-0117 at 3.

152. Staff advocates imposition of criteria ensuring development of totally new resources.  However, the position seems to conflict with the Commission’s actions in Docket No. 08A-260E.  The Windsource program was modified with the intention to derive benefit from the economies of scale associated with larger acquisitions.  While perhaps not supporting specifically identifiable newly developed resources, the Commission has approved use of the premiums to expand purchases through other RFPs.  As Ms. Kittle made clear, as a result of the Windsource program, the Company will acquire more Large On-Site Solar systems that it would have otherwise.

4. Program Name

153. Ms. Glustrom advocates that the Windsource program is now a new program, differing in many ways from the original all-wind Windsource program first approved in 1997.  Based thereupon, she contends the Windsource program name is no longer representative because the program is comprised of a blend of renewable resources.  Accordingly, it would provide more transparency for a stakeholder group to develop a new name for the Windsource program

154. Public Service contends that the program name should not be modified.  The Commission recently addressed the issue in the Windsource docket and settlement. Hearing Exhibit 4, pp. 4-5. Public Service offers Windsource throughout its service territories and invested significantly in the Windsource brand, which is a popular program.

155. As to claims that the Windsource program was oversubscribed, the Company used shareholder funds to purchase and retire the balance of RECs from other wind projects in Colorado in the Company's supply portfolio to satisfy the oversubscription of Windsource sales at the 2009 Windsource premium rate. Hearing Exhibit 4, p. 5. The Commission accepted this resolution in Docket No. 08A-260E.  Based thereupon, Public Service contends it is not legally permissible to collaterally attack that ruling in this docket.

156. The undersigned agrees with Public Service and the matters will not be addressed further.

5. Scope of Products

157. Ms. Glustrom contends that Public Service should develop a diversity of green products for purchase in the market.  She advocates that a stakeholder group should further the development of new green-pricing products with a set deadline for delivering these products or explaining why they cannot be developed.  The Company did not embrace the proposal and it will not be ordered at this time.

G. Solar*Rewards

158. Under the Solar*Rewards program, customers are required to enter into contracts with a term of at least 20 years. At the time the contract is executed the customer is paid an upfront rebate. If during the term of the contract the solar panels cease operating, the customer is required to refund 1/20 of the rebate payment for every year remaining on the contract.

159. CoSEIA supports a number of issues concerning the Solar*Rewards program, advocating transparency to the application process.

160. Public Service perceives that these recommendations are intended to address concerns regarding reduced REC pricing as a potential cause of instability in the marketplace.

161. At CoSEIA's request, the Company moved to a process of manually calculating and updating a website daily to show how many MW are confirmed at each step of the pricing schedule and how many MW are remaining. All MW additions are confirmed when the application has been submitted and the deposit and line diagram are received and approved by Area Engineering. Confirmation at this point provides the greatest level of assurance that the amount of MW confirmed and published will not significantly decrease, because at this point in the process the projects are at a point where they can move forward. This is considered Stage One of the process shown in Exhibit No. PJN-6, which is also part of the Solar*Rewards website.

162. Public Service is also willing to extend the timeframe to 12 months from the Stage One approval date to the date the net meter is ordered. See Hearing Exhibit 9, pp. 14-15. The Company will also change the timeframe lock for REC payments to the small Solar*Rewards program. The timeframe will be 12 months and will begin at the Stage One process point as described above. The timeframe will end 12 months later or upon the ordering of the net meter, whichever comes first. During this timeframe, customers are guaranteed the locked REC price confirmed at the Stage One approval of the process. See Hearing Exhibit 9, pp. 14-15.

1. Declining REC Payment

163. Public Service contends that the $1.50/watt upfront REC payment for the Small Customer-Owned program RECs is no longer necessary to sustain the small Solar*Rewards program.  Rather, a gradual reduction proposed in the plan, with a widening of tiers, would achieve the intended purpose while allowing the marketplace more time to adjust to the lower REC price and allow more systems to be installed at each tier.  Public Service contends that changes to the pricing, step, and tier structure set forth in the 2010 RES Compliance Plan to accomplish these goals were appropriate. Hearing Exhibit 9, pp. 3 and 9; Hearing Exhibit 4, pp. 11-12; Tr. Vol. 3, p. 14.

2. Deposit Process

164. Application deposits assure that applications are representative of actual projects, as opposed to sales an installer hopes to close. Hearing Exhibit 9, p. 2. The Company requires accurate applications. RECs and rebates are paid subject to binding contracts that extend over 20 years. Tr. Vol. 3, pp. 29-31. By assuring accuracy of information in the application, Public Service can be assured that these are prudent investments, that it is installing metering equipment at the correct location, and that the correct person or legal entity is receiving the REC and rebate payments. Tr. Vol. 3 pp. 31-32. The Company has agreed to accept applications containing errors, if the information on the application matches the information set forth on the customer's electric bill. See e.g. Tr. Vol. 3, p. 32.7 The Company also lets installers know what type of information it looks for in terms of accurate applications. Tr. Vol. 3, p. 32; Hearing Exhibit 9, Exhibit PJN-3.

3. CoSEIA's Process Recommendations

165. CoSEIA urges the Commission to exercise its authority to require Public Service to implement changes to the application process which will remove needless burdens to customers and reduce the cost and risk to solar PV installers.  Because Public Service is indifferent to the proposals, CoSEIA contends it is necessary for the Commission to act for the benefit of all affected by the program. 

a. Lock REC pricing

166. CoSEIA contends that REC pricing should be locked for Solar*Rewards applications as of the date the online application is received and that Applicants should be immediately notified of this lock, subject to the reasonable conditions subsequent imposed.  Illustratively, reasonable conditions include any required deposit, electrical drawings, and customer acceptance forms. Presently, applicants must meet a series of conditions before knowing the REC price lock.

167. CoSEIA contends that the REC price lock should not be affected by correction of de minimus errors or non-material discrepancies.  Principles of contract law are offered as a basis to interpret such standard to provide predictability and the prevention of abuse in administration of the Solar*Rewards program.  CoSEIA requests the ability to resolve these minor issues before an application is rejected and the deposit is forfeited.
b. Real-Time REC pricing

168. CoSEIA argues that Public Service should be required to post real-time REC pricing on its website, including the total MW capacity for all applications received in the Solar*Rewards program, before the conditions subsequent required for confirmation by Public Service have been met. Again, this is the converse of the current process in which Public Service provides the total MW capacity only for applications which it has confirmed as approved after all conditions precedent to the application have been satisfied. The current process creates a time gap in which it is impossible for customers and solar installers to know what REC pricing tier applies to their Solar*Rewards application.

c. Time Limit

169. CoSEIA urges that commencement of applicable time limits not occur prior to approval of an application.  Commencement should not occur at filing simply because no work can begin on a solar installation prior to approval.

170. CoSEIA contends that Public Service should be required to make a payment of the standard rebate offer to all current and future applicants demonstrating substantial completion of their proposed on-site solar system within one year from the date of contracting with Public Service, pursuant to 4 CCR 723-3 §3658(c)(III).

171. CoSEIA further contends that "substantial completion" should be deemed for purposes of compliance with the 12-month period provided under 4 CCR 723-3 §3658(c)(III) as the point in time when the applicant submits the inspection approval from the respective authority having jurisdiction.  Implicit therein is the elimination of subsequent periods of time during which Public Service has sole authority and responsibility to act, and during which the customer and the solar installer have no corresponding authority or responsibility to take any action.  

d. Progress Notifications

172. CoSEIA contends that applicants should be notified upon receipt of any and all documents required by Public Service throughout the application process.  

e. Streamlining

173. CoSEIA contends that Public Service should minimize the number of forms of media (online, email, mail, fax, etc.) needed to submit an application.

f. Clarification of the "120% Rule"

174. Senate Bill 09-051 limited the size of customer-sited solar PV installations to supply no more than 120 percent of the average annual consumption of electricity by the consumer at that site. § 40-2-124(1)(c)(II)(B), C.R.S.  CoSEIA argues that practical challenges arise in application of the provision to new construction, renovations of existing space, additions to existing buildings, and new occupants whose numbers or usage patterns vary from previous occupants, etc. Another problem is the time period used to calculate "average" and "reasonably predicted" annual consumption. If the customer has not been at the site for a full year and occupancy begins in the winter months, for example, higher summer usage may not be included in the calculation of "average" or "reasonably predicted" annual consumption if annual consumption is extrapolated using the consumption during winter months only. An additional concern involves the need for the Company to streamline the solar installer's access to customer historical usage data before filing an application. 

175. CoSEIA also contends the Company should provide clarification of the term "customer site" and the maximum allowable rebate per site.

176. Once an appropriate process for qualification is achieved, CoSEIA contends that applicants should have an opportunity to modify the size of the system, rather than have their Solar*Rewards application rejected and their deposit forfeited.

4. Public Service Response 

177. The Company is implementing solutions to the following CoSEIA proposals:

• Receipt confirmations happen already today for some documents and further automated emails will be implemented shortly.

• A clearly defined kWh/square foot multiplier that can be used as a guide to determine a maximum allowable system size according to the requirement that a system be sized not to exceed 120% of annual load. 

Hearing Exhibit 9, pp. 18-19.

178. Beyond this scope, Public Service contends that the Company should be able to determine whether to implement business process changes. Hearing Exhibit 9, pp. 20-21.

179. Public Service advocates that overall success of the Solar*Rewards program has been exceptionally successful under Public Service's stewardship.  The number of successful projects belies any contention that the application process is so too onerous.  Public Service further warns that costs of administration may increase if recommendations are adopted.  

180. Public Service also notes that it has made the following changes to the program, and notes how each change, if applicable, addresses a CoSEIA recommendation: 1) adopted a deposit process; 2) changed the pricing, step, and tier structure; 3) moved to daily updates of a  website to show MW confirmed and MW remaining (see CoSEIA Statement, p. 3, Recommendation B; 4) extended the timeframe between the Stage One approval date to the date the net meter is ordered to 12 months (see CoSEIA Statement, p. 3, Recommendation D); 5) changed the timeframe lock for REC payments to 12 months for the small Solar*Rewards program (see CoSEIA Statement, pp. 2-3, Recommendation A.); and, 6) agreed to accept applications that contained errors if the information on the application matches the information set forth on the customer's electric bill. (See CoSEIA Statement, pp. 3-4, Recommendation E.) Public Service is working on implementing: 1) additional receipt confirmations and further automated emails (see CoSEIA Statement, p. 3. Recommendation G.); and 2) a clearly defined kWh/square foot multiplier to be used as a guide to determine a maximum allowable system size, according to the requirement that a system be sized not to exceed 120 percent of annual load. (See CoSEIA Statement, p. 3, Recommendation C.)

5. Discussion

181. The Solar*Rewards program influences market forces to achieve a public policy goal.  As with many markets, price is a critical determinate as to whether a transaction is consummated.  The Commission must be mindful of this foundation and the balancing of the interests of all affected by the Solar*Rewards application process. Price and risk uncertainties in the application process, for customers and solar installers alike, are not beneficial.

182. Public Service contends that sufficient demand is present to fill the needs of the program and they should be allowed to operate the program in the manner they wish.  Ms. Newell testified at the hearing on this matter that the Company is not affected one way or the other if any given application is removed from the queue because there are always new applications coming in to take their place. 

183. While a current supply of applicants meets Public Service’s current need, Public  Service has a lesser incentive to maximize fairness of those selected for the program.  Over time, Public Service’s position may jeopardize the long term success of the program and perhaps even the marketplace.

184. It is clear from the evidence presented that many of CoSEIA’s members assist their customers through the process to implement the qualifying project as part of Solar*Rewards.  In many instances, the customers choose a course of rational ignorance by engaging services of others in their cause.

185. In the end, customers make a subjective determination whether the benefits of investing in a qualifying project exceed the benefits.  They need good and timely information upon which they base an informed decision.  Comparably, businesses providing goods and services to those customers make a subjective determination as to whether their interests are furthered in working with the program.  They also need good and timely information to make decisions about the operation of their own business as well as to present valid information to their customers.  

186. The number of surviving applications alone does not necessarily imply an efficient process.  Perhaps it demonstrates only a possible process.  Only time will tell if the application process effectively becomes a barrier to program entry of willing participants.  As Public Service points out, substantial growth has occurred over four years and the program meets Public Service goals in the aggregate.  If that has come by shifting burdens as the dictator of process, the underlying purpose of fostering a competitive marketplace is not maximized. 

187. CoSEIA raises some meritorious concerns.  While the Commission can affect administration of the program, Public Service continues ongoing efforts to respond to concerns raised.

188. Of particular concern are areas of indifference to Public Service and significant risk to an interested party.  Those involved in submitting applications have an interest in ensuring that intended benefits are achieved and seek not to lose priority or financial deposits in the process.  With a sufficient backlog of applications, Public Service is at risk for some administrative cost in denying a defective application.  On the other hand, customers and possibly installers have invested significant time and resources in pursuing approval of an intended project.  The customer may lose the application deposit and the expectation of installing a solar PV system and the solar installer may lose a sale.

189. Illustratively, to the extent Public Service applies discretion based upon information not available to customers and installers to determine that an application violates the 120 percent rule, as a matter of fundamental fairness, a customer and installer should be allowed to modify the project to comply with the limit rather than lose priority or deposit.  Such fairness to those involved is not affected by any number of subsequent applications in the queue. 

190. Public Service offers customers multiple methods for payment of their bill, yet apparently offers only one possible means for payment of a deposit for a Solar*Rewards project.  It is not clear why this particular payment requires such unique treatment.  

191. Public Service has demonstrated substantial ongoing efforts to address many of the concerns raised without need for Commission intervention.  While not perfect information, the program strikes a fair and reasonable ongoing balance of interests with administration costs in mind.  Save one, concerns raised will not be addressed at this time.

192. The Solar*Reward program requires completion of a project within a reasonable period of time in order to qualify for funding.  Public Service has agreed to modify calculation of that period as described above to accommodate concerns raised.  Currently, the final requirement that must occur within the time period is for Public Service to order the net meter.  While there has been no demonstration of any abuse whatsoever, or that potential risks have actually occurred, it is fundamentally unfair to determine the customer’s and/or installer’s timely compliance based solely upon an event over which they have absolutely no ability to control.

193. CoSEIA’s proposal to require that "substantial completion" be defined as applicant’s submission of the inspection approval from the respective authority having jurisdiction is problematic as to the impacts thereof.  The net meter is a necessary component of a complete system.  Because substantial completion triggers counting of SO-RECs toward RES compliance, it is not reasonable that the definition allow counting without reasonable assurance of operation.  

194. However, Rule 3658(c)(III) provides for extension of the substantial completion date to protect receipt of the rebates.  Thus, Public Service will be required to extend the time period required for substantial completion as necessary for events solely within the control of Public Service.   Such extension protects the customer and installer interest while ensuring eligibility of SO-RECs for RES compliance.

6. Form Contracts

195. The GEO states that governmental entities cannot enter into this contract provision because state law provides that financial obligations payable in future fiscal years are contingent on annual appropriation of funds by the legislature. See Hearing Exhibit 22, p. 5 and § 24-30-202(5.5), C.R.S.; Colo. Const. Art. X ("Taxpayer Bill of Rights" or "TABOR").

196. Public Service contends that the proposed form contracts are reasonable as to indemnification requirements.  Public Service has eliminated indemnification language, certain limitation of liability language, and the provision for reimbursement of attorneys' fees. Hearing Exhibit 9, p. 28.

197. Addressing concerns regarding future obligations, Public Service has agreed to either pay the standard rebate to the governmental entity customer in annual installments equal to 1/20th of the amount otherwise payable as an upfront rebate, or has suggested that the governmental entity retain an escrow agent to hold the payment. Hearing Exhibit 9, pp. 28 and 31.  Thus, if a PV system owned by the state or a local government ever ceases to operate so that SO-RECs are no longer being generated, the government entity customer would only need to refund any portion of the rebate which is not earned during that payment year.

198. Commission Rule 3658(d) requires Public Service to "modify the standard contracts for its standard offer programs to enable governmental entities to participate in such programs." 4 CCR 73-3-3658(d).

199. The Company contends that the options offered exceed the minimum requirements to enable governmental entities to legally participate in the program. Hearing Exhibit 9, p. 29.  If governmental entities find themselves in a less favorable position relative to non-governmental entities, the Company points out this is a function of state law, not the program. 

200. Public Service contends the plan proposes a fair way for governmental entities to participate in our Solar*Rewards program without undertaking a multiple-year fiscal obligation that may be prohibited under current law.

201. Interwest witness Rick Gilliam and GEO Witness Carly Gilbert have both recommended that the Company apply a discount rate so that the governmental entities do not lose the time value of the money paid over a 20-year term.

202. Mr. Gilliam specifically suggests the Company's weighted average cost of capital as one appropriate rate the Commission could impose.

203. GEO advocates that enabling governmental entities to participate in such programs requires removal of legal barriers for state agencies to agree to the terms of the contracts.  Proposed language is attached to its statement of position.
  GEO contends that adoption of the proposed changes will be beneficial to both Colorado taxpayers and to Public Service ratepayers by allowing state government agencies the opportunity to hedge energy bills and take full advantage of tax credits and other incentives which reduce the up-front costs of solar PV.

204. With adoption of the modifications proposed, GEO requests that the Commission find that Public Service has met the requirement of Decision No. C10-0080 to modify its standard contract to enable government entities to participate in the Solar*Rewards program.

205. In response to these contentions, Public Service suggests another alternative proposal not addressed during hearing and requests a finding that the proposal satisfies its obligation under Rule 3658(d) to enable governmental entities to participate in such programs, is prudent, and not unduly discriminatory to other customers. Public Service also seeks a Commission order granting any waivers of the Commission's RES Rules if and to the extent the Commission deems such waivers necessary to implement the proposal.

Public Service proposes that governmental entity be permitted to assign to a third party developer owner of the solar panels all rights and obligations associated with the standard rebate, including the obligation to refund a prorated portion of the rebate paid should the 

206. PV System cease operation during the 20-year term. The developer would execute a modified SO-REC Purchase Contract in which the developer agrees, in the case of default, to refund a prorated portion of the rebate received from the Company. 

207. As to contracts first proposed by GEO with its Statement of Position, Public Service objects to introduction of new evidence after the close of the evidentiary record in this proceeding. Public Service has not reviewed the contracts and it has not agreed to the language set forth in those contracts.

208. Public Service also notes concurrence with GEO does not resolve uncertainty because negotiations occur with other state and local agencies.  Finally, the Commission has made clear in prior orders approving Public Service's RES Compliance Plans that it will approve only the rebate provisions and REC prices in the form contracts.  See Decision No. C07-0676, p. 36 and Decision No.C08-0559, p. 11.

209. Public Service effectively advocates that Rule 3658(d) merely requires a governmental entity to be able to enter into the agreement.  However, the Company’s proposal changes the economic cost and benefit from program participation by offering only a straight-line amortization without interest.  In order to attempt a fair equivalent opportunity, those funds held by the Company for future distribution to the eligible governmental entity should accrue interest at the customer deposit rate.  

210. The standard contract for governmental entity customers proposed by the Company shall be further modified to provide the option for payment in annual installments equal to 1/20th of the amount otherwise payable as an upfront rebate, with interest at the customer deposit rate.  This will enable government entity participation on a basis more similar to other customers.

211. Such compliance filing modifying the standard contract for governmental entities is found to meet Public Service’s obligation under Rule 3658(d) to enable governmental entities to participate in such programs, is prudent, and not unduly discriminatory to other customers. 

7. SO-REC Purchase Contracts Require Adjustment

212. Citing Rule 3658(c)(VII)(C), Interwest contends relocation of commercial tenants to a "new location" should be modified to "substitute premise reasonably acceptable to the investor QRU."  Interwest contends that the Company has imposed a requirement not in the rule that a customer first re-establish retail electrical service with the Company.  Customers are put in a timing quandary because they cannot re-establish an account in a new location before obtaining approval of the new location.  Further the condition is argued to be contrary to public policy.

213. Interwest also contends that a qualifier must be added regarding the customer requirement to pay the Company’s cost to repair or replace production meters.  These corrections are a natural part of the process of developing complicated new contracts, which were first published with this Compliance Plan filing.

214. In Response, Public Service clarifies that its language does not require the customer to reestablish an account in a new location before obtaining approval of a new location.  Rather, Public Service's language ensures that if a customer relocates, the new location will be in Public Service's service territory and the customer will continue to take service from Public Service. See 4 CCR 723-3-3658. Thus, Public Service continues to maintain that Mr. Gilliam's recommendation be rejected.

215. Interwest also suggests that the Commission adopt language stating that the customer will pay for the repair or replacement of a production meter, "if any."  Interwest Statement, p. 4. Public Service contends the modification is unnecessary because the Company owns and operates all of the production meters on systems larger than 10 kW for all of the customers inside its service territory. Hearing Exhibit 9, p. 37; Tr. Vol. 3, p. 164. 

216. It is difficult to believe that the requested modifications will have practical impact upon operations pursuant to the respective agreement.  Public Service has appropriately explained application of the agreements and further modification will not be mandated.

8. Report Large On-Site Solar Bid Prices 

217. After an RFP is completed and prior to a subsequent RFP, Interwest recommends that the aggregated average weighted bid price be released. No individual bid information would be released.

218. WRA partially supports Interwest’s proposal.  WRA contends all bid price information should be released after winning bids are selected.  WRA believes price is the essential contextual information for a bid.  Sound public policy demands release of bid pricing information in this developing market, and for other markets as well.  WRA contends transparency would yield more competitive bids. Information would aid developer efficiency by enabling better decisions on when and how to submit expensive and time-consuming bids. 

219. CoSEIA argues openness and transparency leads to understanding of trends.  Acknowledging reasonable confidentiality concerns, CoSEIA would not require disclosure if there is only one bid.  However, the aggregated average weighted bid price would sufficiently provide confidentiality required to protect the consumer interests so long as there are two or more bids.

220. This reduces their costs, and their ability to compete for contracts when prices have fallen below margins required by smaller suppliers. Therefore, in order to attract bids from larger suppliers, Interwest recommends that the price curve be published as indicated herein. This will invite informed bids, which saves costs to bidders, the Company, and the public.

221. Public Service contends that the Commission should continue to require nothing more as to the disclosure of bid pricing and that the better course is to simply require bidders to offer their best bids. See Hearing Exhibit 4, pp. 15-16.  To disclose a weighted average price of Large Solar*Rewards RFP filled with only a few projects could result in the bidding up of prices closer to the published prices.  

222. It is a red herring to suggest that in order to create competitive bids developers need to know their competitors' bids. As with any competitive business, the critical information a business needs in order to create a competitive bid is the price of the inputs into its product or service (in this case, solar panels) and their own cost of doing business. Release of bid information could potentially harm the program, Public Service, and its ratepayers by forcing them to pay prices that are too high and that do not reflect the discipline of the competitive marketplace. See Hearing Exhibit 4, pp. 15-16.

223. Addressing the cost of preparing bids, Public Service states that this is an ongoing cost of doing business for developers and the Commission need not take action with regard thereto.

224. The Commission has often acted to protect the confidentiality of bid information in the competitive marketplace.  A departure from the policy has not been sufficiently justified to require disclosure of information.  Further, as the bid information and process will be addressed elsewhere, it would be more appropriate to consider the issue in the context of an overall Commission policy regarding access to bid prices which has to be raised in the ERP Docket as well. 

H. Spreading Out RFP In-Service Dates

225. To date, there have been four RFPs for approximately 5 MW each.  The Company's Compliance Plan proposes to continue this model, with a single 5 MW RFP per year through 2012, with the size of the procurements growing by 1 MW per year through 2020.  Spreading out the RFP in-service dates will avoid timing constraints which the bidders cannot otherwise control due to build-in delays in construction planning and labor accessibility.  Interwest contends that the plan places unnecessary and costly pressure on the contract employees and laborers, with layoffs between deadline dates.

226. Public Service states that there is no need to adopt Mr. Gilliam's recommendation. Hearing Exhibit 9, pp. 39-40. Ms. Newell pointed out that RFPs are generally issued in September of a given year, with awards made before the end of that same year. The offering typically calls for projects to be in-service within the next 24 months. Accordingly, she suggests that installers can manage their workload to avoid having to complete all projects at the same time, and the Commission need not step in to help them manage their time.  Id.
227. The proposed spreading out of RFPs will not be adopted.  The typical project window is more than sufficient for those desiring to manage workload without Commission involvement.  Additionally, managing the RFP process is integral to Public Service’s compliance management.  

I. Budgeted RESA Collections

228. Section 40-2-124(1)(g)(I), C.R.S., allows the Commission to establish for each qualifying utility, a maximum retail rate impact (RRI) or RESA, of 2 percent of the total electric bill annually for each customer. This RRI is to be determined net of new alternative sources of electricity supply from noneligible energy resources that are reasonably available at the time of the determination. Id. Table 7-3 shows the Company’s total forecasted electric retail sales for 2010 as $2,609,251,866. 

229. Exhibit 65, Column Y. Two percent of that total is $45,218,503. The Company’s total modeled renewable energy costs for 2010 total $54,834,490. 

230. Staff requests that the Commission require Public Service spend in accordance with the approved budget.  Past overspending by Public Service, will cause ratepayers to pay this excess deficiency, plus interest at the rate of 7.88 percent to the Company.  Continuing this pattern of overspending will grow exponentially because the Company cannot charge ratepayers more than 2 percent per year through the RRI.

231. The Company argues that this contention is also nothing more than Staff's request that the Commission revisit prior decisions. The Commission determined that Public Service may either bank funds or spend more than is presently in the RESA account, just as long as the RESA charge itself does not exceed 2 percent of retail customer bills annually. See e.g., Decision No. R09-0549, p. 16, 1111 52-53; Decision No. C10-0080, Attachment A, p. 24, Rule 3660(b). Also this approach is specifically allowed in the new HB 10-1001. See Hearing Exhibit 27, p. 12. The Commission should reject Staff's formulaic approach to compliance with the RES.

232. Public Service notes that Staff offered no recommendations on which programs the Company should cut to meet a modeled budget. Considering the wind and utility scale solar acquisitions are sunk costs for the term of their respective contracts, the only program that has any flexibility for spending is the on-site solar program. Public Service does not support reduction in the on-site solar program. Indeed the General Assembly just passed HB 10-1001 which increases the mandate for programs of this type.

233. While the Commission may take action in the implementation of new law, the subject compliance plan establishes prudency under Commission rules of Public Service actions.  If Staff contends that Public Service does not act in a prudent manner in complying with the RES, it is free to raise such matters more appropriately in a recovery proceeding or perhaps in a compliance plan when the costs are locked down, if not previously determined.
J. Increased Cost Determination

234. Section 40-2-124(1)(g)(I), C.R.S., requires the RRI to “be determined net of new alternative sources of electricity supply from noneligible energy resources that are reasonably available at the time of determination.” (Emphasis added.) 

235. Considering the testimony of Mr. Haeger and Mr. Warren, based on this information, Staff has no way of knowing whether Strategist runs with the renewable energy resource(s), without the capacity and just the energy, would achieve the same results if the Company ran the run with alternatives that are readily available replacing the renewable energy resource(s) as directed by § 40-2-124(1)(g)(I), C.R.S.  The Company has failed to model reasonably available gas units, in sizes the Company currently has in its generation portfolio.

236. Staff argues § 40-2-124(1)(g)(I), C.R.S., does not provide an option to provide a No-RES run without consideration of reasonably viable commercially available units in place of renewable energy resources. In addition, the statute does not require the viable units to be owned exclusively by the Company, thereby only locking in the 140 MW size units for consideration. Staff recommends the Commission require the Company to perform the incremental cost determination by replacing the renewable energy resources with alternatives readily available and not just modeled generic gas turbines at 140 MW capacity.

237. Mr. Haeger's unrebutted testimony clearly demonstrates that the capacity credit has been accurately reflected in the RES and No-RES model runs.  Mr. Warren testified that this research indicates that the smallest combustion turbine made available to Public Service is roughly 140 MW. Tr. Vol. 4, p. 82.  The Company showed that a full re-optimization run of the Strategist model takes between 12 to 24 hours, and that it is not worth the time and effort to do a complete reoptimization run of the generation side of the Strategist model because the wind resources being replaced in the No-RES run are too small to make an impact on the model. Tr. Vol. 4, pp. 62 and 64. Indeed, the whole analysis could be skewed if one were to replace these small generation sources with large combustion turbines that have significant costs attributable to them. Id., pp. 63-64.

238. Because of the impact and potential for unanticipated consequences, the subject plan will not be modified regarding this concern.  While scope and potential impact may be greater in the future, Staff’s proposal will not be adopted at this time.

III. ORDER

A. The Commission Orders That:

1. The Motion for Leave to File Pleading in Excess of Thirty Pages filed by Public Service Company of Colorado (Public Service or Company) on May 5, 2010 is granted.

2. The Motion of Trial Staff to File a Reply to Public Service Company of Colorado’s Response Statement of Position which Outlines New Proposals for the First Time filed May 14, 2010 is denied.

3. The Motion of Namaste Solar and Mp2 Capital to Intervene in the Above Captioned Docket and, Additionally, a Motion of Namaste Solar in Opposition to the Motion of the Governor’s Energy Office for Leave to File a Settlement Agreement and Motion to Sever Filing of a Settlement Agreement from the Above Captioned Docket filed May 14, 2010 is denied.

4. Public Service’s 2010 Renewable Energy Standard Compliance Plan (2010 Compliance Plan) is approved as modified by this decision.  

5. Public Service’s request for a temporary waiver of Rule 3660(b)(I) is denied.

6. Public Service’s permanent waiver of Rule 3658(c)(III) is granted upon the condition that Public Service make a compliance filing within 30 days of the effective date of this decision further modifying the Company’s proposed standard Solar*Rewards contract for governmental entity customers to provide an option for payment in annual installments equal to 1/20th of the amount otherwise payable as an upfront rebate, with interest at the customer deposit rate in effect.

7. Public Service shall amend the compliance plan within 30 days of the effective date of this Decision to incorporate the natural gas cost assumptions approved by the Commission in the Electric Resource Plan docket, Decision No. C08-0929, in the calculation of the integration costs of the NCW wind farm, in accordance with the discussion above.

8. The lock-down values set forth on Table 7-5 (Exhibit 65) are approved for lock-down, as modified by this Decision.  Within 30 days of the effective date of this Decision, Public Service shall file Table 7-5 revised in accordance with this Decision.  Such revised locked downed incremental costs will apply to the resources listed for five years, pursuant to Commission Rule 3661(h)(V).

9. Within 30 days of the effective date of this Decision, Public Service shall make a compliance filing updating calculation of the Windsource premium, including supporting calculations, for the compliance period.  Thereafter, Public Service shall make a compliance filing implementing such rate for the remainder of the compliance period on not less than one business day’s notice.

10. Public Service and Staff of the Public Utilities Commission shall jointly revise the Windsource Summary of Prices, Terms and Conditions  Public Service shall submit the same to the Commission as part of the 2011 Renewable Energy Standard compliance plan as part of customer notifications regarding these issues.

11. Public Service must extend the time period required for substantial completion of Solar*Reward projects, as defined in Rule 3658(c)(III), as necessary for events solely within the control of Public Service.   

12. Response time to any exceptions filed to this Recommended Decision is shortened to five days.

13. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

14. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the Hearing Commissioner and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

15. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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� The remaining numbers in the series (24, 26, 33, and 34) were not offered into evidence.


� This approach would result in an interest rate of 2.48 percent.


� HB 10-1001 was signed by the Governor on March 22, 2010.


� The definition of Section 123 resources was adopted in Commission Decision No. C08-0929 and was modified by Decision No. C08-1153 both in Docket No. 07A-447E.  The final definition states that:  “An eligible energy resource will be considered a new clean energy, or energy efficient technology, or a demonstration project if it is clean and incorporates one or more technologies, representing a substantial portion of its overall installed cost, that have not been regularly commercially demonstrated, up to the point in time that the resource is formally bid, or if not bid, acquired.”


� It is noteworthy that such integration costs will be locked in for five years then adjusted after a five year lock down, in accordance with Commission rules.


� GEO reports ongoing discussions to resolve their differences. 
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