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I. STATEMENT
1. Colorado Casino Shuttle, LLC, doing business as Boulder Casino Shuttle and/or Longmont Casino Shuttle (Colorado Casino Shuttle or Applicant) initiated the captioned proceeding on January 29, 2010, by filing an application seeking authority to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).

2. On February 16, 2010, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed (Notice).  That Notice described the service proposed by Applicant as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in scheduled and call-and-demand service 

between all points in the Counties of Boulder and Broomfield, State of Colorado, on the one hand, and all points in Black Hawk and Central City, Colorado, on the other hand.

3. On February 23, 2010, Mathew Titchenal doing business as Boulder County Casino Express (BCCE) and Colorado Coach Transportation, LLC (CCT) entered their appearance through counsel and filed their Notice of Intervention.

4. On March 2, 2010, Applicant filed a list of witnesses and exhibits it intended to offer at the evidentiary hearing.  The witness list included Ms. Lesley Fujarczyk, identified as a manager of Casino Shuttle, John Fujarczyk, Laurie Adkins, and an employee of Longmont Senior Center.

5. On March 17, 2010, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

6. Pursuant to Decision No. R10-0257-I, issued on March 19, 2010, Applicant was ordered to file evidence of its closely-held status and intervenors BCCE and CCT were ordered to file their disclosures of witnesses and exhibits.

7. On March 29, 2010, Applicant timely provided factual details establishing its status as a closely-held limited liability company. 
  Accordingly, Applicant was permitted to proceed without representation by counsel.

8. On March 30, 2010, an evidentiary hearing in this Docket was scheduled for May 26, 2010.  At Applicant’s request, the venue for the hearing was set in Longmont, Colorado.

9. Pursuant to Decision No. R10-0377-I, issued on April 21, 2010, the witness and exhibit list submitted by intervenors BCCE and CCT was deemed filed on April 6, 2010.

10. On May 26, 2010, at the time and place specified in Decision No. R10-0308-I, the hearing in this matter was commenced.  Ms. Fujarczyk represented Applicant and appeared as its sole witness.
  Intervenors BCCE and CCT were represented by their counsel Charles Kimball and, as described below, did not call any witnesses.
  No exhibits were offered or admitted during the course of the hearing.

Because Ms. Fujarczyk appeared pro se on behalf of Applicant, the ALJ provided her with numerous admonitions, including her right to retain and be represented by counsel, her right to produce evidence in the form of testimony and exhibits, her right to object to or cross-examine evidence presented by intervenors, an explanation of the burden of proof that falls on an applicant, and the fact that information in her application would not be considered unless it was presented as evidence in the course of the hearing.  At the request of Mr. Kimball, the ALJ also 

11. explained the admissibility of some hearsay in administrative proceedings.  Ms. Fujarczyk stated that she understood these points.

12. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.

II. FINDINGS OF FACT
A. Evidence Presented by Applicant

13. Ms. Fujarczyk has operated and managed her own business as a court reporter and transcriber in the states of Florida and Colorado over a period of more than 30 years.  In Florida, Ms. Fujarczyk supervised some free-lance reporters as part of her duties.  She is also a certified nurse’s aide and a caregiver for a disabled family member.

14. Ms. Fujarczyk intends to fund the operation, including the acquisition of one to two shuttle vehicles equipped with wheelchair lifts using personal assets.  She established her sources of income as her business, a pension, and child support.  She did not quantify her assets or income.  She stated that the vehicles she is considering for the business will transport between 9 and 15 passengers, depending upon how many of them are wheelchair-bound.

15. The goal of Colorado Casino Shuttle is to provide enhanced transportation to Blackhawk and Central City (collectively Casino Areas) from Boulder and Broomfield Counties.  Applicant intends to market its services to disabled and non-disabled passengers.  Ms. Fujarczyk believes that greater flexibility in terms of the hours when transport is available from Boulder and Broomfield to the Casino Areas will be a benefit to the public.  Applicant intends to operate a scheduled and call-and-demand transportation service that is focused on afternoon and evening runs to and from the casinos
.  Ms. Fujarczyk also believes that transportation should be available in these areas for disabled persons who can only access a vehicle through the use of a lift.  

16. Ms. Fujarczyk testified that she intends to target clients of the Center for People with Disabilities, Imagine Colorado, and the local senior centers as potential passengers.  She stated that she will forge personal contacts with the above agencies “and countless others” in addition to marketing Applicant’s transportation services via the internet.

17. Ms. Fujarczyk testified that she will take telephone reservations, perform bookkeeping and other paperwork, and drive a shuttle for Applicant.  Applicant has a working telephone number that forwards to Ms. Fujarczyk’s mobile phone if the main number is not answered.  She will continue to work as a court reporter and transcriber, but stated that these tasks will never take precedence over her duties with Colorado Casino Shuttle.

18. Ms. Fujarczyk contends that the incumbent carriers, intervenors BCCE and CCT, do not offer lift-assisted services.  She also testified that CCT only provides scheduled service, departing fixed stops in Boulder County at 8:00 a.m. on Tuesdays, Wednesdays, Fridays, and Saturdays.  Ms. Fujarczyk testified that BCCE offers call-and-demand service, but has only one driver resulting in little or no flexibility in its schedule.  She stated that she had documents showing the schedules for the services offered by the two intervenors, but even after prompting from the ALJ these documents were not presented.

19. In her opening statement, Ms. Fujarczyk opined that neither of the intervenors has authority to serve Broomfield County.  No evidence was introduced in support of this claim.

B. Intervenors’ Motion to Dismiss

20. Although Ms. Fujarczyk had indicated that John Fujarczyk would also testify on behalf of Applicant, he did not do so.  When Ms. Fujarczyk completed her testimony, she stated that she was resting Applicant’s case and would wait until witnesses for the intervenors testified to make additional points in support of the application.

21. At that point, Mr. Kimball moved for dismissal on behalf of intervenors BCCE and CCT.  The basis for the motion was that Applicant had not met its burden of proof with regard to fitness (financial and operational) of the Applicant, public need for the proposed service, or inadequacy of the existing transportation services being provided by the incumbents.  Specifically, Mr. Kimball recited the following as essential facts lacking in the evidence presented by Applicant:

a) Applicant presented no evidence regarding the cost of acquiring shuttle vehicles or proof that Applicant was sufficiently capitalized to purchase the vehicles;

b) Applicant presented no evidence of the cost or availability of insurance for its proposed operations;

c) Other than obtaining a telephone line, Applicant presented insufficient evidence related to the operational details of its communications system, facilities, or method of dispatch;

d) Applicant presented insufficient evidence about the details of its proposed scheduled service;

e) Applicant presented insufficient evidence of need for the proposed service.  Other than Ms. Fujarczyk, no witnesses testified that the existing services were inadequate for their needs in terms of scheduling or absence of wheelchair lifts.  Ms. Fujarczyk did not identify a person who had communicated dissatisfaction with the existing services.

22. Ms. Fujarczyk responded to the motion by reiterating her testimony that she had heard from the Center for Disabled People and Imagine Colorado regarding a need for transportation for the disabled.  She estimated the number of disabled passengers potentially in need of Applicant’s service to be in the thousands within Boulder and Broomfield counties.  She also restated that she would have considered using the services of the intervenors if they were offered on a different schedule.  She addressed her financial fitness by stating that she possessed assets to acquire vehicles to use as shuttles and that she had not procured insurance coverage because she does not currently have authority.
  In terms of operational fitness, she reemphasized that she had run her own business, including performing accounting, for 30 years.

23. Lastly, Ms. Fujarczyk reintroduced the issue of the intervenors’ alleged lack of authority to serve Broomfield County.  However, the ALJ explained that she had presented no evidence of the scope of the intervenors’ authorities and without such a foundation, there was no factual basis upon which to rule that the intervenors’ authorities did not extend to Broomfield.

III. DISCUSSION AND CONCLUSIONS
24. The legal standard governing this Application for common carrier, taxi service authority, is that of regulated monopoly.  Section 40-10-105(1), C.R.S.; Vail Valley and High Mountain Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994).

25. Under the doctrine of regulated monopoly, an applicant for common carrier authority has the heavy burden of proving by substantial and competent evidence:  (a) that the public needs its proposed service, Denver and Rio Grande Western Railroad v. Public Utilities Commission, 142 Colo. 400, 351 P.2d 278 (1960); and (b) that the service of existing certificated carriers within the proposed service area is substantially inadequate.  RAM Broadcasting v. Public Utilities Commission, 702 P.2d 746 (Colo. 1985); Rocky Mountain Airways, Inc. v. Public Utilities Commission, 181 Colo. 170, 509 P.2d 804 (1973).  Both of these requirements must be met before the Commission may grant common carrier authority in instances in which one or more common carriers are already providing service pursuant to a Commission-issued certificate of public convenience and necessity.  Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  
26. As to substantial inadequacy, the test is not perfection.  Ephraim Freightways, Inc., 151 Colo. at 603, 380 P.2d at 232.  When a common carrier renders service to a number of customers within a specific geographic area, it is expected that some dissatisfaction will arise and that some legitimate complaints will result.  Thus, a general pattern of inadequate service must be established in order to demonstrate substantial inadequacy.  Isolated incidents of dissatisfaction are not sufficient.  

27. Before issuing a certificate authorizing common carrier services, the Commission is required to make a finding that “the present or future public convenience and necessity requires or will require such operation.”  § 40-10-104, C.R.S. (emphasis added).  See also, § 40-10-105(1), C.R.S. (PUC empowered to issue certificate to motor vehicle carrier as, in its judgment, the public convenience and necessity may require).  Thus, it is the public’s need for transportation service that is paramount, not the private needs of a particular party. 

28. An applicant for common carrier authority must also establish its “fitness”, both financially and operationally, to conduct the service it proposes.  In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  It also includes consideration of whether the applicant has the ability and willingness to comply with applicable public utilities law governing regulated motor carrier operations.  See, Thacker Brothers Transportation v Public Utilities Commission, 543 P.2d 719 (Colo. 1975). Although the Commission has never promulgated rules or regulations quantifying a financial fitness standard, it is generally agreed that the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service.

29. In terms of operational fitness, Applicant did not demonstrate any experience operating a transportation service, or establish that such experience would be available through an employee.  No evidence was presented regarding the facilities and equipment that would be used other than a description of two shuttle van options and the fact that Applicant had obtained a telephone line.  Evidence regarding methods of operation, including scheduling, dispatch, and communication was also insufficient.

30. Ms. Fujarczyk testified to contacts with providers of disabled resources in the community, but presented no direct, detailed or substantial evidence of the alleged need for the expanded services she proposes.  More importantly, as Applicant seeks to serve non-disabled persons as well, there was no evidence of unmet need among this passenger group other than Ms. Fujarczyk herself.  The need of one person does not justify the grant of authority sought by Applicant.  

31. While the Commission understands and appreciates Applicant’s sincerity and intent to improve common carrier service to the public, the competent evidence of record fails to establish the operational fitness of Applicant, an unmet need for service proposed in the Application, or that existing carrier services within the scope of the Application are substantially inadequate.  Therefore, the motion to dismiss will be granted without prejudice.

IV. ORDER

A. The Commission Orders That:

1. The motion of Mathew Titchenal doing business as Boulder County Casino Express and Colorado Coach Transportation, LLC, to dismiss the Application of Colorado Casino Shuttle, LLC, is granted without prejudice.

2. Docket No. 10A-058CP is closed.

3. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by §40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

5. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

6. If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge
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�  Although this filing was not certified, at the commencement of the evidentiary hearing Ms. Fujarczyk attested, under oath, to the accuracy of the information submitted on March 29, 2010.


�  Mr. John Fujarczyk also attended the hearing, but did not testify as a witness.


�  Mr. Mathew Titchenal attended the hearing as a representative of BCCE, and Mr. Patrick Harton attended the hearing as a representative of CCT.


�  A maximum of three wheelchair passengers can be transported at one time in either of the two vehicle configurations under consideration.


� Ms. Fujarczyk described general parameters for afternoon and evening scheduled service but proposed no detailed schedule.


�  Earlier in the hearing, Ms. Fujarczyk had attempted to interrupt her own testimony and call a representative of an intervenor as an adverse witness.  The ALJ told Ms. Fujarczyk that the hearing would proceed one witness at a time and that Applicant could call its next witness after she was complete with her own testimony.  As already noted, Applicant did not call any additional witness.


�  Ms. Fujarczyk argued that she would have no problem obtaining the necessary insurance, but this was not part of her sworn testimony.
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