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I. STATEMENT

1. On March 10, 2010, Public Service Company of Colorado (Public Service) filed an application for a Certificate of Public Convenience and Necessity (CPCN) for its SmartGridCity ("SmartGridCity") project in Boulder, Colorado. 

2. In Decision No. C09-1446 (Order Addressing Phase I and ECA Issues), mailed on December 24, 2009, the Commission ordered Public Service to apply for a CPCN for SmartGridCity.  The Commission found that this project was neither in the ordinary course of business under § 40-5-101(1), C.R.S., nor a simple distribution project.  However, the Commission authorized Public Service to begin recovering the costs associated with the project in rates approved in other proceedings, pending the CPCN proceeding.  If the CPCN is denied, amounts recovered are subject to refund. Decision No. C09-1446, at ¶¶186-189.  

3. Denying RRR, by Decision No. C10-0137, the Commission found:

SmartGridCity involves the construction of “new facility, plant, or system” or an “extension of facility, plant, or system” for which a CPCN is required pursuant to § 40-5-101(1), C.R.S.  In our view, it is not, as Public Service contends, a simple upgrading of the existing distribution system in Boulder.  For example, SmartGridCity may require laying of fiber next to existing distribution cables.   In addition, the project is unique and many technologies are being deployed for the first time.  We also disagree with Public Service that an “extension” of a facility, plant, or system can be only in the geographic sense and not in the sense of increased capability or other qualitative differences.

The Commission also must ensure that the expenses related to SmartGridCity are prudent, in the public interest, and justified by the benefits of the project.  We find a CPCN proceeding, which is adjudicatory in nature, is a more appropriate forum to explore these matters than an investigatory or a miscellaneous docket.  In the CPCN proceeding, we intend to conduct a more in-depth exploration of these issues. 

On the other hand, we clarify that the size and magnitude of SmartGridCity were the primary factors that led us to conclude that a CPCN is required for SmartGridCity.  We did not intend to establish any rules of general applicability for all pilot or demonstration projects, and we certainly did not intend to stifle deployment of updated or innovative technology in the future.  On the contrary, we support innovation and the smart grid concept.  Finally, we remind Public Service that if it is unsure whether a CPCN is required for a particular project, it can file a petition for declaratory ruling.  

4. Separately, on November 9, 2009, Public Service filed an application for an order approving a SmartGridCity pricing pilot.  The Commission docketed that application as Docket No. 09A-796E and heard the matter en banc.  Between the proceeding and Docket No. 09A-299E, the Commission has approved a rate design and a mechanism for recovery regarding the SmartGridCity project.
5. By Decision No. C09-0256, Docket No. 09A-019E, the Commission approved deferred accounting treatment for O&M expenses in the following general categories:  communications, meter reading and control, equipment monitoring and maintenance, and software support and maintenance. Permission was granted to carry these costs as a regulatory asset in Federal Energy Regulatory Commission Account 182.    The effect of approving accounting treatment is to insulate costs from a claim of impermissible retroactive ratemaking if the Commission determines in the future to permit recovery of the regulatory assets created by the deferral.  Decision No. C09-0256.
6. By Decision No. C10-0401, the Commission first made findings regarding the within application, including that broad policy issues are beyond the scope of this proceeding.  Rather, such matters may be addressed elsewhere.  By Decision No. C10-0188, the Commission opened a investigatory docket “…to explore the issues related to performance of SmartGridCity as a pilot project, and to address such issues as the lessons learned, technical specifications and how SmartGridCity might progress from a pilot to system-wide implementation.”  Decision No. C10-0188, citing C10-0401 at ¶¶189-190.  The Commission also stated:  “our investigation will not be limited to that project, but will include the general concepts of smart grid and advanced metering.”  Decision No. C10-0188 at ¶ 7.
7. In Docket No. 09I-593EG, the Commission is also investigating smart grid technology and its potential impact on consumer privacy.

8. By Decision No. R10-0456-I, all parties were ordered to identify issues believed to be within the scope of the proceeding and were further provided an opportunity to respond to those issues identified by parties.

A. Appropriateness of Requested Relief

9. Public Service “believes that it would be useful if the Commission would clarify in this proceeding when CPCNs may be required for new projects deploying smart grid technologies and in what circumstances installation and deployment of smart grid technologies may be treated as being in the normal course of business.” Application at 15.

10. Public Service requests rulings on the following:

Confirm that the Company does not need to obtain a CPCN for deployments of smart grid enabled technologies or equipment in the following circumstances: (1) where the Company replaces old equipment with new smart grid enabled equipment when it conducts maintenance activities on its system; (2) where the Company installs smart grid enabled equipment to enable it to better monitor grid conditions to enhance operations, efficiency or to resolve problems; (3) where the Company utilizes smart grid enabled equipment when it extends service to new areas or premises, including new subdivisions; (4) where the Company intends to upgrade old equipment in the normal course of business; and (5) where the Company integrates smart grid enabled equipment into its IT architecture in circumstances similar to what it described above.

If the Company conducts limited pilots of smart grid technologies having a cost of less than $5 million: as an example, to test utilization of a limited wireless communication network or in home device technology to enhance meter data information available to customers, etc. The Company believes that the Commission could and should allow for a limited pilot to test the feasibility of such equipment without requiring that the Company ask for a CPCN.

Application at 16.

11. In its intervention, the OCC questions whether the requests of Public Service found in the Direct Testimony of Mary Fisher starting on page 17, line 14 through page 18, line 4, is not in fact requesting a generic rulemaking. The OCC contends that the record in this proceeding should be developed more thoroughly through a formal evidentiary hearing process to determine if these requests are de facto rulemaking issues not properly before the Commission in the instant docket.

12. The Commission directed the ALJ to examine whether Public Service’s requested clarification that a CPCN is not required for certain other deployment of smart grid technologies would be appropriate in a quasi-adjudicatory proceeding.

13. The Commission directs consideration as to whether it would be appropriate in a quasi-adjudicatory proceeding to enter the requested rulings, without regard to determination as to the merits thereof.  It is found that availability of the requested relief should be determined as a matter of administrative efficiency before time and expense is invested in a hearing on the merits of the entire application.   A hearing will be scheduled on a bifurcated record to consider whether the requested relief will be addressed in this proceeding.  The requested relief as stated in the Application will be considered based upon oral testimony presented and exhibits presented in such hearing on a bifurcated record.  As the proponent for the requested relief, Public Service will have the burden of proof.  In light of the scope of the application and short time available until the filing of answer testimony, such request is deemed relevant to the proceeding until determined otherwise.
B. Discussion of Issues Identified by Parties

14. Construing the orders addressed above, it is found that the Commission intends this proceeding to determine whether a certificate that the present or future public convenience and necessity require or will require SmartGridCity based upon circumstances unique to the project.  Thus, issues within this scope will be decided below.  
15. Turning to the issues identified for determination on the merits, the ultimate issue to be determined is whether the granting of a CPCN for the SmartGridCity project is in the public interest and should be granted.  This will be decided based upon the issues below.  To expedite issuance of this Interim Order, several issues may overlap.

1. Issues within scope

16. The following issues are found to be within the scope of this proceeding:
a) Prudency of expenses and investment related to SmartGridCity.
b) The costs of the program subject to recovery.
c) The benefits that accrue to customers from the program.
d) The benefits that accrue to the Company from the program (e.g. goals of the program, value of intellectual property rights).
e) Whether project benefits justify the cost.
f) Quantification of the cash, non-cash and intellectual property contributions.
g) The on-going maintenance expenses associated with the SmartGridCity investments.
h) Technologies employed in SmartGridCity, including the interoperability/obsolescence of smart devices.
i) Whether SmartGridCity is a test platform or an application platform.

j) The need for ratepayer investments to obtain the full benefit of SmartGridCity benefits.
k) Whether project costs have been recovered through other proceedings or cost savings.
l) Whether project costs could have been recovered through funds available from other sources to implement the SmartGridCity project.
m) The quality of the equipment and facilities installed as part of the SmartGridCity.
n) The design of the pilot program and whether it will be effective.
o) The appropriate size, scope, and scalability of the SmartGridCity investments. 
p) Written agreements and planning documents regarding the project.

q) Oversight by Public Service during construction of the SmartGridCity project.
r) Should SmartGridCity be considered a “research and development” or “demonstration” project of Xcel Energy Inc. with the costs borne at a corporate level rather than by Public Service ratepayers.
s) Whether the existing facilities are functionally inadequate or unavailable. 
t) Decision to build a fiber optic communications network.
u) The choice of Boulder as the site for the pilot program. 
v) Identification of public utility assets vs. private assets (e.g. private equity investors) of the SmartGridCity pilot project. 
w) The relationships between Public Service and the partners and vendors in SmartGridCity investments and the benefits that have accrued to each of these parties.
x) Ownership of intellectual property rights.
y) The Online Account Management system, including both fiscal and environmental effects. 
z) The level and detail of communication between Public Service and the Commission and Public Service and ratepayers within the scope of the SmartGridCity investments.
aa) Oversight of Phase IV of SmartGridCity.
ab) What agreements or understandings does Public Service or Xcel have with the parties that provided “deliverables” at below-market prices and what impact could those agreements have with regard to SmartGridCity.

ac) The status of current and potential vendor contributions, and the impact of withdrawn or reduced contributions on SmartGridCity.  

ad) If the Application is denied, any amount subject to refund.
2. Issues beyond scope

17. The nature of assessing the prudency of action (or lack of action) of a utility shall be whether the action (or lack of action) of a utility was reasonable in light of the information known, or should have been known, at the time of the action (or lack of action).  Thus, even though the Commission has recognized that construction of SmartGridCity began some time ago, and is largely now be complete, the prudency of the investment is determined at the time made, rather than with the perfection of 20/20 hindsight.  
18. Several claimed issues go to the Company’s planning and preparation of the application. Others are rejected as having been previously decided by the Commission.  Some issues are clearly irrelevant to determination of whether to grant the CPCN.  Finally, some parties may identify evidence relevant to determination of an issue in the proceeding; however, such factors will not be decided as an issue.  
19. Illustratively as to the last point, it will not be decided whether effective alternatives could have been chosen by the Company for implementation.  However, a party might attempt to prove that the Company failed to act prudently in the selecting SmartGridCity technologies based upon information available at the time. Thus, prudency is the issue rather than an available alternative.
20. The issues below are rejected as being beyond the scope of the proceeding defined by the Commission.  

a) Whether the Company should have undertaken traditional cost-benefit analyses before beginning the SmartGridCity project.  

b) The level of planning exercised by Public Service before making SmartGridCity investments.  

c) The process used for selecting the SmartGridCity partners and vendors and alternative methods that could have been used and their cost impacts.
d) The accounting treatment used for SmartGridCity expenses.
e) The effectiveness of various alternatives to the investments made in the SmartGridCity.
f) The analysis of various alternatives to the investments made in the SmartGridCity project.
g) The adequacy of consultation with Smart Grid experts conducted by Xcel before making SmartGridCity investments.
h) The expectations of the City of Boulder, City of Boulder residents, other Public Service ratepayers and the PUC, with respect to cost recovery for the SmartGridCity investments.
i) Coordination of Boulder's Climate Action Plan with SmartGridCity.
j) The effect of SmartGridCity on generation, transmission and distribution planning.
k) The reduction of generation requirements related to SmartGridCity.
l) The process used by Public Service to make decisions related to the SmartGridCity project in Boulder.   

m) For future investment, what constitutes a “normal course of business” versus an investment which would require a future CPCN approval?   
n) The mechanism, timing and allocations of recovery among customer classes.
o) A capital expenditure threshold for future smart grid distribution investments.  
p) Whether limited pilot projects of any size by Public Service should be allowed without definition of the scope of the pilot or cost of the project.
q) Whether a CPCN was required in this matter.
r) Situations where the company will not need to obtain a CPCN.
s) To identify what portion of SmartGridCity capital expenditures would be deemed “normal course of business” under necessary distribution and consumer side asset upgrades for system performance, communications, and automation.   
t) Substation automation, metering, and customer facing devices that would meet the Commission’s requirement of prudence without CPCN application would allow the Company to invest in required upgrades on the system and to accumulate benefits to the utility and the ratepayer.
u) Whether the project was performed at least cost.

v) Whether effectiveness of the SmartGridCity investment could be increased.
w) Quantification and justification for expenses being deferred on an annual basis for SmartGridCity.  
x) The use of SmartGridCity to address issues of distributed generation, including the impact of distributed generation on transmission and generation.
y) Cost/benefit analysis of SmartGridCity's impact on substation and feeder monitoring and control systems.
z) The potential use of vehicle batteries for power storage.
aa) Whether Public Service’s service connection and distribution line extension policy tariff to customers to provide a new electric service connection and meter should be used as a benchmark to estimate the per-customer cost to provide SmartGridCity.
ab) To what extent is SmartGridCity “distribution” under the “Rules Regulating Electric Utilities”, including whether or not communication systems are considered as a “distribution extension” under Rule 3001(i) “distribution facilities” under Rule 3001(i), or installed “consistent with conditions contained” in the tariff of Public Service Company of Colorado.

ac) Is SmartGridCity used and useful?
ad) The appropriateness of seeking cost recovery for the SmartGridCity investments from all Public Service rate payers.
ae) If and to the extent Public Service does intend to market SmartGridCity or elements of SmartGridCity to non-affiliated entities, should Public Service ratepayers benefit therefrom?  
af) The benefits that ratepayers in other Xcel territories will receive from the SmartGridCity investments.

ag) Any tax or accounting benefits that accrued to SmartGridCity partners or vendors.

ah) The relationship between SmartGridCity and the In-Home Smart Device Pilot.
ai) Testing of value propositions and the reporting out of findings.
aj) The process and time line for full evaluation of benefits of SmartGridCity.

ak) The process for identifying and then choosing among the potential benefits from SmartGridCity investments and of alternative investments that could have been made.

al) Calculation of CWIP and AFUDC related to SmartGridCity.
am) Availability of alternative projects.
an) Whether the intellectual property arrangements negotiated by Public Service and its partners in the SmartGridCity project, whereby “the partners retained the intellectual property they  developed . . . , but the Company reserved the right for it and other Xcel Energy utilities to be able to use the intellectual property elsewhere on their systems,”  could lead to quantifiable benefits to Xcel Energy Company, other Xcel Energy utility customers outside of Public Service’s territory, or any other persons or entities besides Public Service’s customers?  And to the extent that there are benefits to customers outside of Public Services’ franchise, how can those benefits be shared with customers who, if the CPCN is approved, will ultimately pay for the project?
ao) The long term value of SmartGridCity investments to the citizens of Boulder.      
21. Except as provided below, any other issues identified by the parties that are not within the issues above were considered and rejected as beyond the scope of the proceeding defined by the Commission.
3. Issues subject to reconsideration

22. The following issues that may be reconsidered after a determination as to the appropriateness of Public Service’s requested relief in this proceeding.  

a) Whether Public Service can conduct limited pilots of smart grid technologies (a pilot project to test equipment feasibility) having a cost of less than $5 million.
b) Public Service's request for a clarification that a CPCN is not required for certain other deployments of smart grid technologies.
c) The requirement of a CPCN for future Company installation of smart grid enabled equipment;
d) Whether a CPCN is required for deployments of smart grid enabled technologies or equipment:  (1) where the Company replaces old equipment with new smart grid enabled equipment when it conducts maintenance activities on the system; (2) where the Company installs smart grid enabled equipment to better monitor grid conditions to enhance operations, efficiency or to resolve problems; (3) where the Company utilizes smart grid enabled equipment when it extends service to new areas or premises, including new subdivisions; (4) where the Company intends to upgrade old equipment in the normal course of business; and (5) where the Company integrates smart grid enabled equipment into its information technology ("IT") architecture, in circumstances similar to what was described in our CPCN application for SmartGridCity. 

e) Should the Commission offer such general guidance on the need for future CPCNs without notice to, and representation of, other affected parties?

C. Certification for Appeal

23. In order to ensure the scope of this proceeding is within that intended by the Commission and assist in coordination with other proceedings, procedures were adopted to identify those issues that will be decided in this proceeding.  Based upon the issues identified as well as the responses thereto, the scope of the proceeding has been decided.

24. Interim orders are generally not subject to exceptions.  Rule 1502, 4 CCR 723-1.  However, 1502(b) provides that “[a] presiding officer may certify an interim order as immediately appealable via exceptions.” Rule 1502(b), 4 CCR 723-1.  

25. In recommending adoption of Rule 1502, Judge Ken F. Kirkpatrick summarized:  


It is the current practice of the Commission to entertain appeals of interim orders on a discretionary basis. The new rule should not encourage the appeal of interim orders, which would unnecessarily involve the Commission in ongoing proceedings that have been referred to ALJs. In addition, appeals of interim orders almost always unavoidably delay a proceeding. Nonetheless, there are certain circumstances where a significant ruling regulating the future course of the proceeding is made and a review would be appropriate. The rules currently have no mechanism for a presiding officer to certify an interim order as immediately appealable. Putting the presiding officer as the gatekeeper for interim order appeals seems to be a reasonable approach for allowing for some necessary interlocutory appeals but not encouraging practices that will result in unnecessary delay.  

Decision No. R05-0461 at 18.

26. Denying exceptions to the recommended decision recommending adoption of the rule, the Commission reiterated that it left to the “discretion of ALJs and the Commission as to when interim orders may be appealed.”  Decision No. C05-1093 at 36.

27. While applicable statutory periods will not allow for suspension of the procedural schedule in this matter to resolve any possible dispute as to scope, it is viewed most efficient by the undersigned ALJ that the Commission have an opportunity to weigh in on the intended scope of the proceeding as soon as practicable.  These considerations convince the ALJ to certify the interim order as immediately appealable via exceptions.  
II. ORDER
A. It Is Ordered That:

1. This Interim Order of Administrative Law Judge G. Harris Adams Defining Issues To Be Decided And Certifying For Immediate Appeal is hereby certified as immediately appealable via exceptions.
2. Response time to any exceptions filed to this Interim Order of Administrative Law Judge G. Harris Adams Defining Issues To Be Decided And Certifying For Immediate Appeal is shortened to 7 calendar days.

3. The scope of the hearing on the merits of the above-captioned application will be limit to the issues found to be within the scope of this proceeding, except as modified by further order.
4. A hearing will be scheduled on a bifurcated record to consider whether the scope of requested relief in the Application of Public Service Company of Colorado for an Order Approving a SmartGridCity CPCN is appropriate to be considered in ruling on the merits of the above-captioned proceeding.  Such hearing is scheduled in this docket as follows:


DATE:

June 15, 2010


TIME:

9:00 a.m.

PLACE:
Commission Hearing Room
1560 Broadway, Suite 250 


Denver, Colorado
5. The scheduled hearing to consider the scope of relief will be decided based upon presentation of oral testimony presented and exhibits presented in such hearing on a bifurcated record.  Parties will have an opportunity to present oral argument after the presentation of evidence.
6. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge
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� While this is identified as an issue, it is to allow development for a factual basis and understanding.  Thereafter, any party may seek reconsideration of its inclusion.
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