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I. STATEMENT  

1. On January 27, 2010, Ms. Allison Childs (Ms. Childs or Complainant) filed a Formal Complaint against Yellow Cab Company of Colorado Springs (Respondent).  In her filing, Ms. Childs requested that the Commission hold the hearing in this case in Colorado Springs, Colorado.  The Complaint commenced this docket.  

2. On February 5, 2010, the Commission served its Order to Satisfy or Answer on Respondent.  On or before February 25, 2010, Respondent was ordered either to satisfy the Complaint or to answer the Complaint.  

3. On February 22, 2010, Respondent entered its appearance through counsel and filed its Answer.

4. On March 1, 2010, the Docket was assigned to the undersigned administrative law judge (ALJ) for disposition.

5. Pursuant to Decision No. R10-0211-I, issued on March 9, 2010, the hearing in this matter was scheduled on May 12, 2010, in Colorado Springs.

6. On May 3, 2010, Complainant filed a Motion to Continue the hearing based on her allegations of recent health complications.  Respondent opposed the Motion.

7. Following a telephone conference call with the parties, the ALJ denied Complainant’s Motion as set forth in Decision No. R10-0460-I, issued on May 11, 2010.

8. The hearing was convened on May 12, 2010, as scheduled.  Complainant appeared on her own behalf.  Respondent appeared through its counsel, Duane H. Kamins.

9. Because Ms. Childs was appearing in pro per, the ALJ provided her with admonitions regarding her right to retain counsel, her burden of proof as the proponent of an order, her right to present evidence, her right to cross-examine witnesses, and her right to present a closing argument after presentation of the evidence.  Ms. Childs stated that she understood these points.

10. Prior to the evidentiary portion of the hearing, Mr. Kamins requested that the ALJ clarify the issues stated in the Complaint over which the Commission has jurisdiction.  The ALJ ruled that Ms. Childs’ claims regarding alleged overcharging and improper driver conduct are within the Commission’s jurisdiction to decide and, if appropriate, for which the Commission might grant relief.  Ms. Childs explained that she was also seeking “money” for the injuries she alleges she received during an incident with Respondent’s driver.  The ALJ ruled that the Commission has no jurisdiction to award such damages and advised Ms. Childs that evidence related to injuries would only be permitted with regard to the claim of driver conduct.

11. Ms. Childs testified on her own behalf.  Respondent called two witnesses, Fred Hair
 and Jonathan McPhee.
  Exhibits 1 through 4 were marked for identification.  Exhibits 1, 3, and 4 were admitted.  Ms. Childs acknowledged that Exhibit 2 for identification pertained to an unrelated matter and therefore, an objection to that exhibit was sustained.  After the presentation of evidence, both parties made an oral closing statement.

12. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.

II. FINDINGS OF FACT
13. On October 10, 2009, Ms. Childs took a bus from her residence to the Ivy Wild Lounge, a bar in Colorado Springs.  During a period of more than three hours, Ms. Childs consumed three or four vodka-based cocktails.

14. Ms. Childs asked a bar employee to call a taxi for a ride home.  Mr. McPhee, operating one of Respondent’s cabs, arrived at approximately 10:00 p.m. to pick up Ms. Childs.

15. The weather that night was very cold, with accumulated snow and ice on the roads and sidewalks.  Ms. Childs was assisted outside by one of the employees of the Ivy Wild Lounge to the waiting cab.

16. Ms. Childs entered the cab and provided Mr. McPhee with an address and directions to her residence at the Tamarac Apartments on E. Cheyenne Road in Colorado Springs.

17. Ms. Childs testified that Mr. McPhee’s pupils appeared to her to be dilated, leading her to conclude that he was under the influence of drugs or alcohol.  Mr. McPhee testified that he had consumed no alcohol or drugs and was not impaired in any way.

18. Ms. Childs and Mr. McPhee both testified that she provided turn-by-turn directions to Mr. McPhee.  Ms. Childs testified that Mr. McPhee made a wrong turn and had to back-track a number of blocks to reach her address.  Mr. McPhee testified that he followed Ms. Childs’ instructions and only turned the cab around so that he could drop her at the curb in front of her apartment.

19. The trip from the Ivy Wild to Ms. Childs’ residence took eight minutes as established by Exhibit 3, which is a Detail Report from Respondent’s automated tracking system.
   Mr. Hair established that the total distance covered from pick-up to drop-off was approximately 1.9 miles.  Mr. Hair calculated that 1.9 miles could be covered in 8 minutes at a speed of less than 15 miles per hour.

20. Mr. McPhee testified that he kept his speed very slow because of the hazardous driving conditions that night. 

21. Initially, Ms. Childs testified that the fare meter displayed $4.60 when the trip was complete.  Later, she stated that the meter displayed $6.60 after Mr. McPhee pressed a button on the meter at the end of the trip that added two dollars.  Still later, she testified that the meter displayed $4.40.
  Ms. Childs stated that she tendered a $20 bill and that Mr. McPhee immediately started hitting her on the head.  Twice in her testimony, Ms. Childs stated that she offered Mr. McPhee a tip of one dollar after he allegedly started hitting her.

22. Ms. Childs stated that she attempted to defend herself while gesturing to onlookers in her apartment complex to call 9-1-1.

23. Ms. Childs testified that Mr. McPhee tossed thirteen dollars in change at her and physically pushed her out of the vehicle, causing her to fall and hit her head.

24. Mr. McPhee testified that there is no button on the meter that can cause two dollars to be added to the displayed fare.

25. Exhibit 3 showed that the fare meter registered $6.40 at the end of the trip.

26. Mr. Hair established that $6.40 is the correct fare based on the combination of distance traveled and time elapsed for the trip.

27. Mr. McPhee testified that he never touched Ms. Childs.

28. Mr. McPhee has been employed as an operator with Respondent for approximately two years without any other complaints lodged against him.

29. Exhibit 1, introduced by Ms. Childs, is a nine-page document she obtained from the Colorado Springs Police Department, including a series of police call logs.  The logs, either directly or by referencing other logs, relate to the incident on October 10, 2009.  The only log from the night in question, at pages 4 and 5, documents a call from a Darlene Skinner that describes an accidental fall on an icy sidewalk.  Ms. Childs identified Ms. Skinner as a neighbor of hers.  Ms. Childs confirmed that references to “the patient” are to her.

30. An ambulance responded to Ms. Childs’ residence on the night of October 10, 2009, but the police department did not.

31. The first conversation Ms. Childs had with a police officer was three days later, on October 13, 2009.  The officer noted Ms. Childs’ account, but concluded that, “based on her statements there was no assault and it was just a rude cab driver.”  Exhibit 1 at page 6.  The officer recommended that Ms. Childs file a complaint against the cab company, but did not take any further action based on her report.  Ms. Childs testified that she contacted Respondent on October 13, 2009, to lodge a complaint.

32. Respondent introduced Exhibit 4 through witness Fred Hair.  Exhibit 4 is a one page letter issued on March 6, 2009, by Dino Ioannides, Supervisor of the Commission’s Transportation Rates and Authorities Staff, confirming that Mr. McPhee was qualified as a taxi operator by the Commission through March 5, 2011.  The ALJ made a finding during the hearing that Mr. McPhee was qualified as a driver at the time of the incident.

III. DISCUSSION AND CONCLUSION
33. Respondent is a regulated intrastate carrier as defined by 4 Code of Colorado Regulations (CCR) 723-6-6001(qq).

34. Ms. Childs, as the Complainant and proponent of an order in this proceeding, bears the burden of proof by a preponderance of the evidence.  § 13-25-127(1), C.R.S.; 4 CCR 723-1-1500.  The evidence must be substantial, defined as “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

35. Pursuant to 4 CCR 723-6-6207(a), Respondent, as a regulated intrastate carrier, shall keep on file with the Commission, at all times, approved tariffs clearly revealing the rates to be charged for all transportation services.  Respondent is prohibited from operating in conflict with its approved tariff and is required to provide its tariff for public inspection.  Id at subparagraph (b).

36. Here, Complainant did not establish by a preponderance of the evidence that Respondent overcharged Ms. Childs or otherwise operated in violation of its approved tariff on October 10, 2009.  Ms. Childs’ evidence regarding the fare displayed was inconsistent.  Finding of Fact No. 21.  Respondent’s record showed a fare of $6.40 for the ride provided to Ms. Childs, and the basis for the fare was adequately explained by Mr. Hair.  Findings of Fact Nos. 25 and 26.  With regard to Ms. Childs’ assertion that Mr. McPhee somehow added $2.00 to the true fare by pushing a button, this was rebutted by Mr. McPhee’s testimony.  Accordingly, this fact was not established by a preponderance of substantial evidence.

37. The ALJ finds that Respondent did not operate in violation of its approved tariff.

38. Driver conduct is regulated pursuant to 4 CCR 723-6-6210, which reads as follows:

Driver Courtesy.  Every regulated intrastate carrier shall ensure that its drivers provide its passengers with courteous service promoting the passengers’ comfort and convenience.  Drivers shall not behave discourteously.  Discourteous service by a driver includes, but is not limited to, instances involving profanity, obscenity, assault, or the making of derogatory sexual or racial remarks towards passengers or other persons.  Passenger… conduct, especially if it is unlawful, disorderly or endangers others, is a factor to consider in determining whether a driver behaves discourteously.

39. Drivers for regulated intrastate carriers are required to be qualified pursuant to the procedure described in 4 CCR 723-6-6015.  The ALJ made a finding during the course of the hearing that Mr. McPhee was properly qualified prior to driving on October 10, 2009.  Finding of Fact No. 32.

40. Regulated intrastate carriers, including Respondent, are also bound by the Commission’s Safety Rules found at 4 CCR 723-6-6100 et seq.  As applicable to the issues raised in the Complaint, these Rules prescribe civil penalties for permitting or requiring a driver to operate a vehicle while under the influence of drugs and/or alcohol.

41. Ms. Childs presented no evidence related to her claim that Mr. McPhee drove too fast or in an otherwise unsafe manner at any time during the trip.  The parties agreed that driving conditions were hazardous on October 10, 2009, and the testimony from Mr. Hair and Mr. McPhee established that Mr. McPhee drove at speeds that averaged below 15 miles per hour.  Finding of Fact No. 19.

42. Ms. Childs testified that she concluded that Mr. McPhee was under the influence of drugs or alcohol because his pupils appeared dilated to her.  Finding of Fact No. 17.  As this incident took place after 10:00 at night, the fact of Mr. McPhee’s eyes being dilated may indicate nothing more than it was dark.  Ms. Childs did not establish any basis for determining that Mr. McPhee’s eyes were unusually dilated or that she is qualified to know, based on the appearance of a person’s eyes, how that person may be impaired by drugs or alcohol.  She offered no testimony that the manner of his driving was erratic or in any way consistent with being under the influence.  For his part, Mr. McPhee pointedly and credibly disputed having consumed any alcohol or narcotics.  Finding of Fact No. 17.  Accordingly, Ms. Childs’ evidence did not preponderate on this issue.

43. The ALJ finds no substantial factual basis for concluding that Mr. McPhee operated his vehicle in an unsafe manner on the night of October 10, 2009.

44. Turning to the testimony of an alleged assault on Ms. Childs by Mr. McPhee, the ALJ finds no credible basis for such a finding.  Ms. Childs’ own accounts of the details of this claim were varied and inconsistent.  No clear sequence of events emerged from her testimony.  At least twice, Ms. Childs described offering Mr. McPhee a tip after she alleged that he had already begun hitting her.  Finding of Fact No. 21.  This is inherently incredible.  In his testimony, Mr. McPhee stated that he never touched Ms. Childs.  Finding of Fact No. 27.

45. Ms. Childs’ testimony of being pushed out of the cab is unpersuasive.  Not only did Mr. McPhee dispute it, but the police record reflecting the impression of Darlene Skinner, whom Ms. Childs stated witnessed these events, described her fall as accidental.  Finding of Fact No. 29.  Given the inconsistency in this evidence, the ALJ finds that Ms. Childs did not establish by a preponderance that she was pushed out of the cab.

46. Lastly, with regard to the statement in Exhibit 1 to the effect that Mr. McPhee may have acted rudely toward Ms. Childs, the ALJ notes that it was made without knowing Mr. McPhee’s account or any response on the part of Respondent.  With the benefit of seeing and hearing both sides in the course of the hearing and evaluating the relative credibility of the parties, the ALJ finds no substantial basis for concluding that Mr. McPhee acted discourteously toward Ms. Childs.  Mr. McPhee acknowledged that he was “not happy” when Ms. Childs offered him less than the fare displayed on the meter, but Ms. Childs also stated more than once that she offered a gratuity to Mr. McPhee for his service.  The ALJ concludes that Ms. Childs did not prevail on the allegation of driver misconduct when the evidence is considered as a whole, including all of the findings above. 

IV. ORDER  
A. The Commission Orders That:  

1. The Complaint of Allison Childs is dismissed with prejudice.  

2. Docket No. 10F-040CP is closed.

3. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by §40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.



(a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.



(b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge
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� Mr. Hair is the general manager for Respondent.  Previously, he has served as a driver, dispatcher, communications manager, and operations manager for Respondent in 27 years of employment.


�  Mr. McPhee was Respondent’s driver who transported Ms. Childs on the night of October 10, 2009.  


�  The system documented a “meter on” time of 10:00 p.m. and a “meter off” time of 10:08.


�  Ms. Childs alleged in her Complaint that Mr. McPhee “drove to[o] fast at times, although she did not offer such testimony during the hearing.


�  $4.40 is the amount of the fare described in her written Complaint.


�  Elapsed time factors in when the cab’s speed falls below a certain threshold, triggering the “traffic delay” provision of the fare.
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