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I. STATEMENT
1. On November 5, 2009, Applicant Randy J. Pacheco (Pacheco), doing business as Cloud City Cab Company (Applicant or Cloud City) filed a Verified Application for a Certificate of Public Convenience and Necessity (CPCN) to operate as a Common Carrier of Passengers by Motor Vehicle for Hire (Initial Application).  This application commenced Docket No. 09A-819CP.

On November 9, 2009, the Commission issued its Notice of Application Filed and established an intervention period for the Initial Application.  On November 23, 2009, the 

2. Commission issued a Renotice of the Initial Application to correct an omission in the first notice.  The Renotice correctly stated the scope of the Initial Application as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in call taxi service 

between all points in the County of Lake, State of Colorado, and between said points, on the one hand, and all points in the Counties of Eagle, Gilpin, Pitkin, and Summit, State of Colorado, on the other hand.

3. On November 13, 2009, Intervenor 453-TAXI timely filed an Intervention.

4. On November 16, 2009, Intervenor Fresh Tracks Transportation, LLC, timely filed its Entry of Appearance and Notice of Intervention.

5. On November 19, 2009, Intervenor Dee Hive Tours and Transportation, LLC (Dee Hive), timely filed its Intervention through counsel.

6. On January 14, 2010, Mr. Pacheco filed an additional Verified Application for a Certificate of Public Convenience and Necessity to operate as a Common Carrier of Passengers by Motor Vehicle for Hire (Extension Application).  This application commenced Docket No. 10A-021CP-Extension.

7. On January 19, 2010, the Commission issued its Notice of Application Filed and established an intervention period for the Extension Application.  The Notice stated the scope of the Extension Application as follows:

For an order of the Commission authorizing an extension of Certificate of Public Convenience and Necessity (CPCN) No. 55783. … The extended CPCN 55783, if approved, will read:  Transportation of passengers in call-and-demand charter, limousine, and taxi service between all points in Lake County, State of Colorado, and between said points, on the one hand, and, on the other hand: (A) all points in Chaffee County, State of Colorado; and (B) Denver International Airport.

8. On February 1, 2010, Dee Hive timely filed its Intervention through counsel.

9. On March 1, 2010, the two dockets were assigned to the undersigned Administrative Law Judge (ALJ) for disposition.

10. Pursuant to Decision No. R10-0208-I issued on March 8, 2010, Docket No. 09A-819CP was consolidated for purposes of hearing with Docket No. 10A-021CP-Extension.

11. Pursuant to Decision No. R10-0241-I issued on March 16, 2010, an evidentiary hearing in the consolidated docket was scheduled for April 13, 2010.

12. On April 13, 2010, counsel for Cloud City entered her appearance.  At the time and place scheduled for the commencement of the hearing, counsel for Dee Hive moved for a continuance on the basis of a sudden medical emergency that had befallen his client that morning.  Counsel for Cloud City did not oppose the continuance and the ALJ found good cause to grant the motion.

13. Pursuant to Decision No. R10-0352-I the evidentiary hearing in the consolidated docket was rescheduled to May 7, 2010.

14. On May 7, 2010, the ALJ called the hearing to order as scheduled.  Cloud City and Dee Hive, appearing through their respective counsel, participated in the hearing in this consolidated docket.
  The ALJ received the testimony of four witnesses.  Applicant presented the testimony of Sheriff Edward Holte,
 Mayor Bud Elliott,
 Mr. Randy Pacheco,
 and Ms. Deanna Cline.
  Dee Hive also presented the testimony of Ms. Cline.  Hearing Exhibits No. 1 through 9 were offered and admitted into evidence.  At the conclusion of the evidentiary hearing, both parties made closing arguments through their respective counsel, and the ALJ took the matter under advisement.

15. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.

II. FINDINGS OF FACT

16. Mr. Pacheco resides in Lake County and has done so for 30 years.  He seeks CPCNs to operate as a common carrier providing for-hire passenger transportation as described in Paragraph No. 2, above (Initial Application) and Paragraph No. 7 above (Extension Application).

17. Mr. Pacheco is the owner and principal manager of Cloud City Cab Company.  Presently, Cloud City is authorized by the Commission to provide for-hire common carrier transportation between all points in Lake County, Colorado pursuant to Certificate No. 55783.

18. Dee Hive is a common carrier authorized by the Commission, pursuant to Certificate No. 19428, to provide “taxi service between all points in the County of Lake, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.”
  Certificate No. 19428 also authorizes Dee Hive to provide defined sightseeing and charter services in various mountain areas and throughout the state.  Dee Hive also operates a store-front gift shop in Leadville.

19. Mr. Pacheco holds a bachelor’s degree from the University of Colorado, Boulder.  Prior to owning and operating Cloud City, Mr. Pacheco worked as a driver and dispatcher for ECO bus, a transportation company providing service in Lake County and Eagle County.  Subsequently, between 1995 and 1997, Mr. Pacheco worked as a manager and driver for Colorado Mountain Express, another transportation company.  Mr. Pacheco has owned and operated a cleaning business and construction businesses in the roofing and drywall trades.

20. Mr. Pacheco serves as the dispatcher, a driver, and manager of Cloud City.  Cloud City provides service 24 hours a day, 7 days a week.  Mr. Pacheco intends to provide the expanded services proposed in the two applications on the same basis.

21. Cloud City has four vehicles and four drivers available to provide the proposed transportation services in addition to service under its existing authority.  If the expanded authority proposed in the two applications is granted and demand warrants, Mr. Pacheco intends to add one or two more vehicles to the fleet.  He established that he has adequate financial resources to fund this plan and the ability to insure any additional vehicles.  Cloud City intends to operate one or two vehicles within Lake County and between two to four vehicles for the inter-county and airport service, if granted.

22. Mr. Pacheco, as dispatcher, communicates with his drivers via a push-to-talk wireless system.

23. Cloud City currently uses and will continue to use phone book advertising, the internet, media, and brochures to market its services.

24. Mr. Pacheco established that the Commission Staff has recently inspected Cloud City’s vehicles and determined them to be in compliance with the applicable safety rules.  He testified that the Cloud City vehicles are safe and roadworthy; there was no evidence offered to contradict this point.

25. Cloud City permits customers to pay by cash or credit/debit card.  The same options would be available for the expanded services proposed in the applications.

26. Mr. Pacheco is familiar and will comply with the statutes and rules governing the existing service and expanded services proposed in the applications.

27. Sheriff Holte and Mayor Elliott both testified that they have heard favorable feedback in the past year from members of the public that have made use of Cloud City’s existing service; there was no evidence offered to contradict this point.  Sheriff Holte stated that he has heard more favorable public comment regarding service by Cloud City compared to Dee Hive.

28. There was conflicting evidence about whether the population of Lake County is expanding or contracting.  Mayor Elliott established that a 2008 study placed the population of Lake County at 8,353 and the population of Leadville at 2,821.

29. With regard to the need for the expanded services proposed in the two applications, Mr. Pacheco testified that he frequently receives calls from the public asking if he can provide transportation outside of Lake County.  He estimated 100 such inquiries in the past six months.  Mr. Pacheco maintains a written log of all calls he receives.  Thirteen calls to Cloud City requesting rides outside of Lake County were recorded on the company’s log between March 1 and March 7, 2010, which is characterized as “a busy week.”  Exhibit 9.

30. Of the 13 calls in Exhibit 9 representing requests for rides outside of Lake County, 6 sought rides to Summit County, 3 sought rides to Chaffee County, 3 to Eagle County, 2 sought rides to Denver International Airport (DIA), and 1 sought a ride to Craig in Moffat County.  No requests for rides to or from Pitkin or Gilpin Counties were recorded during March 1 to March 7, 2010. 

31. Mr. Pacheco testified that 12 of the 13 callers referenced in Findings of Fact Nos. 29 and 30 told him that they had already contacted Dee Hive without success.  In her testimony, Ms. Deanna Cline rebutted this claim on the basis of a review of Dee Hive’s call log.  Ms. Cline stated that no trips were refused by Dee Hive during the week of March 1 to March 7, 2010.

32. Both Sheriff Holte and Mayor Elliott expressed support for Cloud City’s applications on the basis of their opinions that the expanded services were needed and would represent a benefit to the Lake County community.

33. Two bus services, ECO Bus and Summit Stage, provide scheduled service from Lake County to designated stops in Eagle and Summit counties.  Mayor Elliott established that these services correspond roughly to commute times, with busses departing Leadville at 6:00 and 6:30 in the morning and returning after 5:00 in the evening.  Neither service provides flexibility in terms of the scheduled times or available stops.  For a person using public transportation to attend a specific appointment, such as a medical or dental appointment, a round trip on a bus originating at 6:30 a.m. and terminating at 5:30 p.m. may be extremely inconvenient and an impractical alternative to call-and-demand type service.

34. Mayor Elliott established that the economies of Leadville and Lake County rely heavily on tourism.  The Boom Days festival in August and the Trail 100 cycling event bring thousands of tourists from the region and beyond.  Mr. Elliott also testified that many of the incoming tourists desire to use public transportation to reach Leadville.  Currently, Dee Hive is the only carrier with call-and-demand authority to transport persons into Lake County from around the State.

35. The winter weather in Lake County and the surrounding mountain areas covered by the applications is regularly cold and icy.  Road conditions during this time are often hazardous, especially for tourists or persons unfamiliar with driving in such conditions.  Mayor Elliott estimated that as many as 50 percent of tourists to Leadville and Lake County come from areas outside of the “front range” which the ALJ understood to mean areas of Colorado where hazardous winter driving conditions may be common.  Some tourists and other drivers turn to public transportation as an alternative to driving in conditions with which they are not comfortable.  There was no evidence quantifying how many drivers fall into this category or how many would use public transportation to the counties listed in the applications due to winter road conditions.

36. Approximately 70 students attending Colorado Mountain College in Leadville come from outside of Lake County.  Mayor Elliott believes that many of these students do not have cars and could benefit from better public transportation.  He provided no detail regarding any individual’s need for transportation to any of the areas described in the applications here.

37. Sheriff Holte established that persons who experience mechanical failure or an accident often contact the Sheriff’s office to request transportation.  He did not quantify how frequently such a need arises for transportation from Lake County to Eagle, Gilpin, Pitkin, or Summit Counties.  Mayor Elliott established that in the case of a break-down or accident, the need for transportation is immediate.

38. Sheriff Holte estimated that his office makes 50 to 60 arrests per year on suspicion of driving under the influence of alcohol or narcotics.  He could not quantify how many of this number involved travel to or from the counties listed in Cloud City’s applications.  He is aware of persons calling the Sheriff’s office from Chaffee County in the past seeking a ride back to Lake County because they are too impaired to drive.  Sheriff Holte stated that his office refers calls that originate outside of Lake County to Dee Hive.  He testified that if it is late at night, he has heard that Dee Hive does not respond.  He could not provide specifics regarding calls from Chafee or Eagle County, or DIA to which Dee Hive had not provided a requested service.

39. Sheriff Holte testified that he has heard comments about people who would like to have taxi service from Leadville to Gilpin County for purposes of visiting the Blackhawk area, to Pitkin County because of car trouble, and to Eagle and/or Summit Counties for shopping or socializing.  He did not provide any specifics about such need or whether any individual making such comment had attempted to use Dee Hive for these purposes.

40. In addition to the service available from Dee Hive, people in Lake County sometimes use Colorado Mountain Express shuttle service to travel to and from DIA.  However, as Colorado Mountain Express only serves the Interstate 70 corridor, these people have to arrange a connection to or from Frisco or Copper Mountain to Lake County.  Mayor Elliott established that such connections are made by using Dee Hive or arranging a personal ride with a family member or acquaintance.  There was no evidence quantifying the number of people using this system to get to and from DIA in a given time period.

41. Ms. Deanna Cline testified that Dee Hive provided 119 rides between Lake County and DIA in 2009.  This testimony was contradicted by the record produced by Ms. Cline related to Dee Hive’s income from such trips.  Exhibit 7.  Exhibit 7 reflects $8,943 in income derived from travel between Lake County and DIA.  Dee Hive charges $145 for the first passenger to or from DIA and half price, or $72.50, per passenger beyond the first.  Thus, for two people to ride from Lake County to DIA, the charge from Dee Hive would be $217.50.

42. If the total revenue figure is divided by the fare for one passenger, the total number of trips is just over 61 or approximately half the number testified to by Ms. Cline.  If, as is likely, any of the trips involved more than one passenger and thus a higher fare, the number of trips required to generate $8,943 in revenue falls below 60.
  

43. Mr. Pacheco and Mayor Elliott estimated demand for trips between Lake County and DIA at more than 100 trips per year.  Given Ms. Cline’s belief that Dee Hive provided 119 such rides in a year, such an estimate was not shown by any evidence to be unreasonable.

44. Mr. Pacheco testified to having called Dee Hive himself or witnessed calls placed by others to determine the availability of Dee Hive’s service to destinations in neighboring counties or to DIA.  Mr. Pacheco estimated he has placed or witnessed approximately a dozen such calls in the past six months.

45. Mr. Pacheco related that these calls to Dee Hive were sometimes unanswered.  Other times the caller was informed that Dee Hive could only provide the service after a wait of several hours.  Dee Hive quotes a fare of $145 to transport a single passenger between Lake County and DIA.  Mr. Pacheco testified that Cloud City’s anticipated fare for one passenger would be $65 one-way between Lake County and DIA.

46. Mayor Elliott stated that he is aware of three instances in the past year where people have sought rides to DIA from Dee Hive and been unsuccessful.  He also stated that prior to 2005 he was aware of customers of his who had attempted to contact Dee Hive for service without success because the call was not answered.  Mayor Elliott could provide no additional detail about the number of trip requests Dee Hive may have received for travel outside of Lake County in the past year or whether the party requesting the trip had received satisfactory service from Dee Hive. 

47. Sheriff Holte generally characterizes the Dee Hive transportation service as inconsistent based on discussions with dispatchers in his department who have spoken to potential customers that have attempted to arrange a ride with Dee Hive without success, and his own discussions with such potential customers.  He has heard that Dee Hive does not answer calls or responds that service will only be available after a delay of an hour or more.  Sheriff Holte has no personal experience with Dee Hive refusing service or not answering a phone call.  When he uses the term ‘inconsistent’ he means service is not typically available outside the hours of nine to four, Monday through Friday.

48. Ms. Cline unequivocally stated that Dee Hive answers every call that is placed to it and never experiences any delay between a call for service and the actual dispatch of a driver and vehicle.  According to Ms. Cline, the only delay a customer may experience is the time it takes to drive from Leadville to a remote location to pick up the passenger.

49. Ms. Cline testified that Dee Hive does not decline requests for rides that are received during the evening or nighttime hours.  She also stated that the Dee Hive telephone is answered any time of day or night—usually by Ms. Cline herself.

50. In examination regarding Exhibit 7, Ms. Cline testified that she prepared the document and the totals listed thereon.  The list in the upper portion of the page represents a log of all requests to Dee Hive for call-and-demand transportation between Lake County and points in Eagle, Gilpin, Pitkin, and Summit Counties during 2009.  The log contains 22 entries, four of which occurred at 5:00 p.m. or later.  One entry, on August 19, 2009, records a call and ride after 6:30 p.m.

51. The transportation services documented in the upper portion of Exhibit 7 generated $1,235 in revenue according to Ms. Cline.  Call-and-demand transportation provided by Dee Hive between Lake County and Chaffee County generated $2,465 in 2009.  No corresponding detail or log was presented for the Chaffee County service.

52. Ms. Cline testified that the aggregate transportation revenue from the geographic areas at issue in the applications, comprised of the DIA service, the service detailed on Exhibit 7 and the Chaffee County service, represents 80 percent to 85 percent of Dee Hive’s total annual revenue from all sources, including the gift shop.  The revenue from these three categories of transportation adds up to $12,643, thereby yielding a total annual revenue for all of Dee Hive’s business of between $17,223 and $18,299 based on this testimony.

53. Ms. Cline was asked to reconcile total annual revenue in the above range with the estimate of $87,000 in annual revenue to which she testified in the prior proceeding, Docket No. 09A-275CP, involving Cloud City’s application for taxi authority within Lake County in 2009.
  Ms. Cline stated that business in the gift shop had been very bad and the Leadville economy was weak.  The difference between $87,000 and $18,299 represents a decrease of almost 79 percent.

54. In Docket No. 09A-275CP, Ms. Cline testified that Dee Hive’s total taxi revenue for service within Lake County was $896 for the period July 2008, to July, 2009.  In this proceeding, through Exhibit 7, Ms. Cline stated that Dee Hive’s revenue for taxi service within Lake County during the calendar year 2009 was $939.50, an increase of nearly 5 percent over the July, 2008 to July, 2009 time period.

55. Ms. Cline established that Dee Hive advertises its state-wide transportation authority via the internet and brochures distributed at local businesses.  Exhibits 1 through 5.

56. Dee Hive has not used its available back-up drivers in the past year.

III. DISCUSSION AND CONCLUSION
57. Mr. Pacheco, as the Applicant and proponent of an order in this proceeding, bears the burden of proof by a preponderance of the evidence.  § 13-25-127(1), C.R.S.; 4 Code of Colorado Regulations 723-1-1500.  The evidence must be substantial, defined as “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

58. Based on Finding of Fact No. 28 and pursuant to § 40-10-105(2)(a), C.R.S., the legal standard governing these two applications for common carrier taxi authority is regulated monopoly.  Under the doctrine of regulated monopoly, an applicant for a CPCN to provide taxi service has the burden of proving that it is fit (operationally, managerially, financially, and otherwise) to provide the proposed service; that the public needs the proposed service; and, subsumed within the issue of public need, that the service of any existing certificated carrier within the proposed service area is substantially inadequate.  Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  The test of substantial inadequacy is not perfection.  Ephraim Freightways, Inc. v. Public Utilities Commission, 151 Colo. 596, 603, 380 P.2d 228, 232 (1963). An applicant for a CPCN to provide transportation service to passengers  

can demonstrate the substantial inadequacy of an incumbent carrier by showing that the incumbent carrier is not “ready, willing, and able at all times to render service to anyone who might demand it ... .”  Ephraim, 151 Colo. at 602, 380 P.2d at 232 (emphasis in original); see also Pub. Serv. Co. of Colo. v. Trigen-Nations Energy Co., 982 P.2d 316, 324 n.9 (Colo. 1999) (“A certificate of public convenience and necessity recognizes a right to service the customers of a certificated region, unless the company is not ready, willing, and able to provide the requested service.”).  This requires more than a showing that there is “sufficient business to warrant two certified carriers.”  Donahue v. Pub. Utils. Comm’n., 145 Colo. 499, 505, 359 P.2d. 1024, 1027 (1961) (internal quotation marks omitted).  Moreover, an applicant cannot show substantial inadequacy through “expressions of mere opinion, preference, and desire and willingness to use the services of [the applicant] over the services of” an incumbent carrier.  Pub. Utils. Comm’n. v. Weicker Transfer & Storage Co., 168 Colo. 339, 342, 451 P.2d 448, 449 (1969).  Instead, the applicant must show “a general pattern of inadequate service” on the part of the incumbent carrier.  Ephraim, 151 Colo. at 603, 380 P.2d at 232.  Whether the incumbent carrier’s service is substantially inadequate is a question of fact that is to be determined by the Commission.  RAM Broad. of Colo., Inc. v. Pub. Utils. Comm’n., 702 P.2d 746, 751 (Colo. 1985).  

Durango Transportation, 122 P.3d at 247.  Although the applicant bears the burden of proving that the incumbent carrier’s service is substantially inadequate, “where an applicant’s evidence tend[s] to prove the existing carrier’s substantial inadequacy, ‘it [is] incumbent upon [the existing carrier] to rebut this evidence.’”  Id. at 250.

59. To meet his burden of proof, Applicant must prove both:  (a) his operational, managerial, and financial fitness; and (b) the public need for the proposed taxi services, which includes the substantial inadequacy of Intervenor’s existing taxi service.  For the reasons discussed below, the ALJ finds and concludes that Applicant has partially met his burden of proof.

60. Applicant established his operational, managerial, and financial fitness with a showing of substantial evidence.  Findings of Fact Nos. 19 through 27.  The evidence on Mr. Pacheco’s fitness was not controverted.  The ALJ finds that Mr. Pacheco possesses the requisite fitness in all areas to provide the proposed services.

61. The evidence regarding public need for the proposed services was incomplete with regard to many of the geographic areas listed in the two applications.  There was no substantial evidence of a need for service from Lake County to Gilpin County or to Pitkin County.  Applicant’s call log reflected no requests for transportation to these areas and no testimony established an unmet need.  Findings of Fact Nos. 29 and 30.  With regard to Chaffee, Eagle, and Summit Counties, while these appeared in Mr. Pacheco’s call log, the evidence was disputed regarding whether Dee Hive had failed to serve requests for transportation to these areas.  Finding of Fact No. 31.  The testimony of Mr. Pacheco did not preponderate here.  Nor was the testimony of Mayor Elliott or Sheriff Holte substantial enough to establish a need for additional taxi service to these three counties.  Neither witness had any personal knowledge of persons who, in the past year, required transportation to Chaffee, Eagle, or Summit and had been turned away by Dee Hive.  Findings of Fact No. 36 through No. 39.

62. The ALJ finds that Applicant did not meet its burden of showing a public need for transportation to Chaffee, Eagle, Gilpin, Pitkin, and Summit Counties by a preponderance of substantial evidence.  Therefore no analysis of the adequacy of existing service to these areas is necessary.

63. The ALJ finds the evidence regarding the need for call-and-demand transportation to DIA more substantial and persuasive.  There is credible, consistent evidence of unmet need for service to DIA.  During the Boom Days and Trail 100 events, Lake County sees a very large influx of tourism.  Finding of Fact No. 34.  Mayor Elliott established that tourism is the number one industry in Leadville.  The evidence showed a demand for well over 100 trips between Lake County and DIA per year.  Finding of Fact No. 43.

64. The testimony regarding use of Colorado Mountain Express as an alternative means of transportation to DIA underscores the need for direct service from Lake County.  Arranging for a taxi ride or a personal ride to meet a shuttle in another town is unnecessarily cumbersome and a poor substitute for call-and-demand transportation from one’s home directly to the airport.

65. Based on Ms. Cline’s evidence, Dee Hive is providing approximately 60 or fewer rides to or from DIA per year.  Finding of Fact No. 42.  This number, representing roughly half of the reasonably estimated need, is substantially inadequate.

66. Nor did Dee Hive’s evidence demonstrate that a grant of authority to Mr. Pacheco for expanded service would be economically destructive to Dee Hive.  Ms. Cline’s testimony to the effect that Dee Hive’s revenue had decreased by nearly 79 percent in a year’s time was not adequately explained and was not credible.  Applicant demonstrated that Dee Hive’s revenue from taxi service within Lake County had increased despite the fact that Mr. Pacheco was granted authority to compete with Dee Hive during that time period.  Finding of Fact No. 54.  If, as Ms. Cline testified, Dee Hive’s transportation business accounts for 80 percent to 85 percent of the company’s total revenue, it is not reasonable to believe that a drop, however serious, in the gift shop business could lead to a decrease in annual revenue from $87,000 to $18,000.  

67. Finally, although the DIA service appears to generate the largest share of Dee Hive’s transportation revenue, the evidence presented by Ms. Cline in this regard was too inconsistent to establish either the adequacy of Dee Hive’s service or the economically destructive potential of granting authority to Mr. Pacheco to serve DIA.  Ms. Cline testified that Dee Hive never refused a single ride request to or from DIA and realized $8,943 in revenue as a result.  As discussed above, this translates to approximately 60 rides between Lake County and DIA.  A large, untapped demand for service to DIA remains unmet.  These additional passengers may be served by another provider, such as Mr. Pacheco, without necessarily impacting Dee Hive’s existing share of the market.

68. Mr. Pacheco plans to charge substantially less for service between Lake County and DIA than the fare currently in place for Dee Hive.  Finding of Fact No. 45.  Dee Hive did not establish that this would be destructive, however.  If Ms. Cline’s testimony is to be credited, Dee Hive provided 119 trips to DIA and was paid $8,943.  This equates to a charge of approximately $75.00 per trip, despite the definite likelihood that some trips featured multiple passengers.  Such a number is not dramatically higher than the fare proposed by Mr. Pacheco.  Ms. Cline conceded that something was “not right” with this evidence, but failed to explain the source(s) of the inaccuracies.  In summary, the ALJ finds that the evidence surrounding the fares did not establish the likelihood that granting authority to Mr. Pacheco to serve DIA would be destructive to Dee Hive.

69. The ALJ finds that Mr. Pacheco established the requisite levels of fitness in all categories as well as a public need for additional call-and-demand service between Lake County and DIA.  Sheriff Holte and Mayor Elliott, longtime residents of the area, established that expanded service will be a benefit to the community.  Finding of Fact No. 32.  As a component of public need, Mr. Pacheco established by a preponderance of evidence that Dee Hive’s service to DIA is substantially inadequate.  Dee Hive failed to effectively rebut this evidence or show that a grant of expanded authority would represent destructive competition.  Accordingly, the ALJ finds and concludes that the portion of the Extension Application related to DIA only, should be granted.  For the reasons set forth above, the ALJ finds and concludes that all other proposed services in the Initial Application and the Extension Application should be denied.

70. Having determined that a CPCN should issue, the ALJ further finds and concludes that, pursuant to § 40-10-105(1), C.R.S., the CPCN should be subject to the conditions set out below in the Ordering Paragraphs.  Questions concerning completion of the conditions should be addressed to Mr. Gary Gramlick of the Commission’s Staff (telephone no. 303-894-2870).

71. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.

IV. ORDER
A. The Commission Orders That:  

1. The verified Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire filed on November 5, 2009, by Randy J. Pacheco, doing business as Cloud City Cab Company, is denied.

2. The verified Application for an order of the Commission authorizing an extension of Certificate of Public Convenience and Necessity (CPCN) PUC No. 55783, filed on January 13, 2010, by Randy J. Pacheco, doing business as Cloud City Cab Company, is denied as to that portion describing service between all points within Lake County, Colorado and all points in Chaffee County, Colorado, and granted only as to that portion describing service between all points in Lake County, Colorado, and Denver International Airport.

3. Randy J. Pacheco, doing business as Cloud City Cab Company, is granted an extension of CPCN PUC No 55783 to operate as a Common Carrier of Passengers by Motor Vehicle for Hire as follows:

Transportation of 
passengers in call-and-demand charter, limousine, and taxi service 
between all points in Lake County, State of Colorado, and between said points, on the one hand, and, on the other hand, Denver International Airport.

4. The authority granted in Ordering Paragraph No. 3 is conditioned on Randy J. Pacheco, doing business as Cloud City Cab Company, meeting the requirements contained in this Decision and is not effective until the requirements have been met.

5. Randy J. Pacheco, doing business as Cloud City Cab Company, shall not begin operation under the CPCN granted by this Decision until he has satisfied the following conditions:
a. Randy J. Pacheco, doing business as Cloud City Cab Company, shall file with the Commission tariffs (as required by Rule 4 Code of Colorado Regulations (CCR) 723-6-6207, which tariffs shall have an effective date that is not earlier than ten days after the tariffs are received by the Commission.

b. To the extent he has not already done so, Randy J. Pacheco, doing business as Cloud City Cab Company, shall cause to be filed with the Commission either proof of insurance coverage (Form E or self-insurance) or proof of surety bond coverage (Form G), as required by and in accordance with Rule 4 CCR 723-6-6007.

c. Randy J. Pacheco, doing business as Cloud City Cab Company, shall pay to the Commission the $5.00 issuance fee required by § 40-10-109(1), C.R.S.

d. Randy J. Pacheco, doing business as Cloud City Cab Company, shall pay to the Commission, for each vehicle to be operated under the Certificate of Public Convenience and Necessity granted by this Decision (unless such vehicle has been previously identified), the $50.00 motor vehicle identification fee required by Rule 4 CCR 723-6-6009, or in lieu of that fee and if applicable, Randy J. Pacheco, doing business as Cloud City Cab Company, shall pay to the Commission for each vehicle to be operated under the Certificate of Public Convenience and Necessity granted by this Decision, the fee for those vehicles pursuant to Rule 4 CCR 723-6-6401 (Unified Carrier Registration Agreement).

e. To the extent he has not already done so, Randy J. Pacheco, doing business as Cloud City Cab Company, shall file with the Commission a completed Affidavit of Eligibility of Lawful Presence in the United States and completed SSN Disclosure Form for Child Support Enforcement.

f. Randy J. Pacheco, doing business as Cloud City Cab Company, has received from the Commission a written notice that Randy J. Pacheco, doing business as Cloud City Cab Company, is in compliance with conditions (a) through (e) above and may begin providing expanded transportation service.

6. If Randy J. Pacheco, doing business as Cloud City Cab Company, does not comply with the requirements of Ordering Paragraph No. 5, above, within 60 days of the effective date of this Decision, then portions of Ordering Paragraphs No. 2 and No. 3, above, granting Commission authority between Lake County, Colorado and Denver International Airport shall be void.  For good cause shown, the Commission may grant Randy J. Pacheco, doing business as Cloud City Cab Company, additional time within which to comply with the conditions.

7. The right of Randy J. Pacheco, doing business as Cloud City Cab Company, to operate under the CPCN granted by this Decision shall depend upon his compliance with all present and future laws, regulations, and orders of the Commission.

8. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

9. As provided by §40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.



(a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.



(b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge
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� The Initial Application sought authority to transport passengers in taxi service between all points in Lake County, on the one hand and all points in Eagle, Gilpin, Pitkin, and Summit Counties, on the other hand.  See Paragraph No. 2.


�  Fresh Tracks later withdrew its intervention on January 12, 2010.


�  The Extension Application sought authority to transport passengers between all points in Lake County, on the one hand and all points in Chaffee County and to Denver International Airport, on the other hand.  See Paragraph No. 7.


� Throughout the proceedings described above, Intervenor 453-TAXI made no further appearance, although it was served with all Commission Interim Decisions.  Intervenor 453-TAXI did not participate in the evidentiary hearing.


� Mr. Holte is the Sheriff of Lake County, a position he has held for nine years.  He has 31 years of experience in law enforcement and has lived in Leadville for 31 years. 


� Mr. Elliott is the Mayor of Leadville, a position he has held for six years.  Prior to 2005, Mayor Elliott owned two motels and served on the Leadville City Council.


� Mr. Pacheco, as noted, is the Applicant and principal owner of Cloud City.


� Ms. Cline is one of the owners of Dee Hive and is principally involved in its operation.


�  There was no factual dispute regarding Dee Hive’s statewide taxi authority.  Pursuant to Applicant’s request, the ALJ takes administrative notice of Certificate No. 19428 which is part of the Commission’s file in this matter.


�  In her direct examination, Ms. Cline acknowledged that “something is not right” with the DIA revenue figure.


�  Sheriff Holte was asked by counsel for Dee Hive to quantify ‘inconsistent’ in terms of a number of missed calls out of a number of total calls placed.  Sheriff Holte said his use of ‘inconsistent’ was not derived from such a calculation.


�  During the hearing, counsel for Applicant requested that the ALJ take administrative notice of the Recommended Decision in Docket No. 09A-275CP.  The ALJ sustained an objection from Mr. Folz to the extent that Applicant’s request amounted to an attempt to transfer the findings of ALJ Jennings-Fader directly to this proceeding.  However, Ms. Cline’s testimony in the prior proceeding, to the extent it is directly comparable to her testimony here, is relevant.
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