Before the Public Utilities Commission of the State of Colorado

Decision No. R10-0520
Docket No. 07F-037E

R10-0520Decision No. R10-0520  
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO  
07F-037EDOCKET NO. 07F-037E  
GATEWAY CANYONS, LLC, DOING BUSINESS AS GATEWAY CANYONS RESORT, 
AND WESTERN SKY INVESTMENTS, LLC,  


Complainants,  

v.  

GRAND VALLEY RURAL POWER LINES, INC.,  


Respondent.  
recommended decision of 
administrative law Judge 
mana l. jennings-fader 
granting complaint, ordering 
relief, and denying motion  

Mailed Date:  May 27, 2010  
Appearances:  

Dudley P. Spiller, Esq., and Mark T. Valentine, Esq., Denver, Colorado, for Complainant Gateway Canyons, LLC, doing business as Gateway Canyons Resort, and Complainant Western Sky Investments, LLC; and  

David M. Dodero, Esq., Grand Junction, Colorado, and Kent L. Singer, Esq., Denver, Colorado, for Respondent Grand Valley Rural Power Lines, Inc.  

TABLE OF CONTENTS

2I.
STATEMENT

II.
FINDINGS OF FACT
8
A.
Mesa County PUD/Planning Process.
10
B.
Respondent’s Line Extension Policy.
13
C.
The Gateway Canyons Resort.
15
D.
The Unaweep Canyon Distribution Line.
18
E.
The Moratorium.
255
F.
The Resort’s Electric Loads and the Unaweep Canyon Line’s Capacity.
288
III.
DISCUSSION
29
A.
Burden of Proof.
30
B.
Pertinent Statutes and Regulations.
30
C.
Unaweep Canyon Distribution Line Upgrade as System Improvement.
31
D.
Respondent's Misapplication of its Line Extension Policy.
40
E.
First Claim for Relief:  Subjecting a Person to Prejudice or Disadvantage (§ 40-9.5-106(2), C.R.S.).
43
F.
Second Claim for Relief:  Maintaining Unreasonable Difference as to Charges or Facilities (§ 40-9.5-106(2), C.R.S.).
44
G.
Third Claim for Relief:  Unjust and Unreasonable Charges (§ 40-9.5-106(3), C.R.S.).
46
H.
Fourth Claim for Relief:  Failure to Provide Reasonably Continuous and Adequate Electric Utility Service (§ 40-9.5-107(1), C.R.S.).
48
I.
Fifth Claim for Relief:  Failure to Provide and to Maintain Reasonably Adequate Facilities (§ 40-9.5-107(2), C.R.S.).
50
J.
Relief.
500
IV.
CONCLUSIONS
55
V.
ORDER
57
A.
The Commission Orders That:
57


I. STATEMENT  
1. On February 2, 2007, Gateway Canyons, LLC, doing business as Gateway Canyons Resort, and Western Sky Investments, LLC (collectively, Complainants), filed a Verified Complaint and Request for Expedited Consideration and Interim Relief (Complaint).
  The Complaint seeks relief against Grand Valley Rural Power Lines, Inc. (Grand Valley Power, GVRP, GVRPL, or Respondent).  The filing commenced this proceeding.  

2. By Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

3. The Commission issued its Order to Satisfy or Answer.  

4. The Commission issued its Order Setting Hearing and Notice of Hearing.  The ALJ vacated that Order.  Decision No. R07-0248-I.  

5. Respondent filed a Motion to Dismiss in which Respondent disputed the Commission’s jurisdiction in this matter.  Complainants filed their Response in Opposition to Motion to Dismiss.  By Decision No. R07-0248-I, the ALJ denied the motion to dismiss.  

6. Respondent filed its Answer to the Complaint.  This filing placed the case at issue.  

7. The Parties in this proceeding are Complainants and Respondent.  

8. The ALJ held a prehearing conference.  At the prehearing conference, the Parties informed the ALJ that they had entered into an interim agreement and that, as a result, expedited treatment was no longer requested or required.
  In addition, Complainants waived the provisions of § 40-6-108(4), C.R.S.  

9. Following that prehearing conference, the ALJ issued Decision No. R07-0272-I.  That Order established a procedural schedule and hearing dates in this matter.  On motion, the ALJ twice modified the procedural schedule.  

10. Respondent filed an Unopposed Motion for Site Visit.  As grounds for the request, Respondent stated that it  

has introduced maps and photographs of the area.  However, a site visit of the Unaweep Canyon area between the Colorado River at Whitewater and Gateway will provide the Administrative Law Judge with a more complete understanding of the area, the growth that is occurring in the area, and the limited potential for future growth.  Accordingly, Grand Valley Power requests the Administrative Law Judge travel Highway 141, from Whitewater, Colorado, to Gateway, Colorado, by motor vehicle and view the area.  

 
Grand Valley Power estimates travel time for this site visit would be approximately three (3) hours, round trip, from Grand Junction.  

Id. at ¶¶ 7 and 8.  

The ALJ denied the request.
  The ALJ determined that, since the purpose of the proposed site visit was to supplement the evidence received during the hearing by means of the ALJ’s personal observations, it would be necessary to include in the record her sense of impressions of the area through which she traveled.
  The ALJ also determined that it would be difficult, if not impossible, to record her impressions gleaned from the site visit and to include them in the evidentiary record.
  The ALJ believed it necessary to have her impressions recorded both for consideration by the Commission and a reviewing court and for the information of the Parties, who would be entitled to present evidence to clarify or to put in context what the ALJ observed.  The ALJ considered that granting the request was within her discretion; that, absent compelling reason, her practice is not to do site visits; and that Respondent did not present an argument sufficiently strong enough to overcome the ALJ’s practice not to do site visits.  Given 

11. the difficulties presented, the ALJ determined that, on balance, the better approach was for the Parties to present their cases (including their understanding of the area, the growth in the area, and the area’s potential for growth) at the hearing through documentary and testimonial evidence.  

12. At the time and place scheduled, the ALJ called this matter for hearing.  The hearing was not concluded within the scheduled three days.  By Decision No. R07-1092-I, the ALJ scheduled an additional day of hearing.  

In these four days of hearing, the ALJ heard the testimony of eight witnesses.  Complainants sponsored the testimony of Messrs. John Hendricks,
 John Williams,
 and Stephen J. Baron.
  Respondent sponsored the testimony of Messrs. Steve Don,
 Jarrett D.

13.  Broughton,
 Hart E. Gleason,
 Lawrence D. Covillo,
 and David W. Hedrick.
  Twenty-nine exhibits were marked, offered, and admitted into evidence.
  

14. At the conclusion of the hearing, the evidentiary record was closed.  The ALJ took the matter under advisement.  

15. The Parties filed post-hearing statements of position and responses to statements of position.  

16. After the responses to statements of position were filed, Respondent filed a Motion to Reopen Hearing.  Complainants filed their response in opposition to that motion.  Following oral argument, the ALJ granted the motion.  

17. By Decision No. R08-0346-I, the ALJ established a procedural schedule and a hearing date for the reopened matter.  On motion, the ALJ subsequently rescheduled the hearing.  Decisions No. R08-0545-I and No. R08-0584-I.  

At the time and place scheduled, the ALJ reopened the evidentiary record and called this matter for further hearing.  The ALJ heard the testimony of four witnesses.  

18. Complainants sponsored the testimony of Messrs. John Williams
 and Stephen J. Baron.
  Respondent sponsored the testimony of Messrs. Steve Don
 and Randall W. Thompson.
  Hearing Exhibits No. 30 through No. 43 were marked.
  Of these, Hearing Exhibits No. 30 through No. 34 and No. 36 through No. 42 were offered and admitted into evidence.
  

19. At the conclusion of the hearing, the evidentiary record was closed.  The Parties presented oral closing arguments.
  The ALJ took the matter under advisement.  

20. The Commission received comments from seven Grand Valley Power customers:  two in April, three in May, and two in June, 2008.  Each customer who submitted a comment resides in the Unaweep Canyon area.  None of the comments was offered into evidence.  In accordance with the Commission’s practice, the seven comments were filed in the docket.  

21. In accordance with, and pursuant to, § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II. FINDINGS OF FACT  
22. Complainant Gateway Canyons,
 is a closely-held company owned and funded by John S. Hendricks and his family.  

23. Complainant Western Sky,
 is a closely-held company owned and funded by John S. Hendricks and his family.  

24. Each of the Complainants is a Colorado limited liability company.  Together they operate and are in the process of constructing the Gateway Canyons Resort, which is located in Mesa County near the town of Gateway, Colorado.
  Western Sky is a real estate holding company that owns and develops the land and improvements used by the Resort.
  Gateway Canyons operates the Resort and its associated facilities.  Complainants may develop other projects in the Gateway area.  Neither Complainant is a professional land developer.  

25. Respondent is a non-profit cooperative electric association that provides electric service to approximately 13,867 member-customers.
  Respondent’s service territory covers approximately 1,619 square miles, the majority of which is located in Mesa County, Colorado.
  Respondent operates 39 miles of 68 kilovolt (kV) transmission lines, 5 substations, and 1,426 miles of distribution lines.  Pursuant to a contract with Public Service Company of Colorado, Respondent purchases the electricity that it provides to its member-customers.  

26. Grand Valley Power is governed by a Board of Directors (GVRP Board), the members of which are elected by GVRP’s member-customers.  The GVRP Board establishes and approves Respondent’s financial and operational plans and promulgates its corporate policies.  Among the corporate policies adopted by the GVRP Board is the Service Connection and Line Extension Policy (Line Extension Policy).
  

27. Respondent is governed by the provisions of article 9.5 of title 40, C.R.S.  Pursuant to § 40-9.5-103, C.R.S., Respondent has elected to exempt itself from the Public Utilities Law except as provided in Part 1 of article 9.5.  

28. As relevant here, § 40-9.5-106, C.R.S., contains prohibitions that apply to Respondent.  Pursuant to §§ 40-9.5-106(2) and 106(3), C.R.S., the Commission has authority to resolve any complaint arising under the provisions of §§ 40-9.5-106(2) and (3), C.R.S., and is directed to use the hearing procedures established in article 6 of title 40, C.R.S., when resolving such a complaint.  

29. As relevant here, pursuant to § 40-9.5-107, C.R.S., Respondent has specific duties.  Pursuant to § 40-9.5-107(8), C.R.S., the Commission has authority to resolve any conflict arising from the provisions of § 40-9.5-107, C.R.S., and is directed to use the hearing procedures established in article 6 of title 40, C.R.S., when resolving such conflict.  

A. Mesa County PUD/Planning Process.  
30. In Mesa County, there is an established, well-known, and lengthy
 six-step process to rezone property to Planned Unit Development (PUD).  Rezoning to PUD is necessary to allow the development of a major development project such as the Resort.  The county planning process takes place prior to construction, is flexible, and allows projects to be built in phases, over time.  
31. A PUD exists for the Resort.
  Complainants intend to move forward with the previously-approved PUD for the Resort portion of the phased development.
  Aside from the Mesa County requirements that construction within the PUD must begin within ten years,
 there is no definite time line for proceeding with this development.  
32. Complainants have considered and discussed developing a golf course, a golf course clubhouse, and a residential subdivision (golf course development or the community) at or in conjunction with the Resort.  No PUD exists for the golf course development.  To obtain the necessary rezoning and permissions, Complainants must go through the six-step planning process.  
The first step in the planning process is a pre-application meeting that is scheduled by the developer and is held between the developer and the Mesa County Planning Commission (Mesa County Planning) staff.  This meeting allows the staff to do an initial 

33. evaluation to determine whether the proposed project is eligible for the proposed land use and to identify potential issues.  
34. As pertinent here, Complainants began the planning process with respect to the golf course development with pre-application meetings held in October and November 2007.
  
35. The second step in the planning process is the developer’s submission of a Sketch Plan application to Mesa County Planning.  A Sketch Plan typically consists of scaled drawings of the proposed subdivision, a written description of the proposed project, and related data.  Mesa County Planning staff reviews the Sketch Plan submission to determine whether the proposal is appropriate, to evaluate the proposed project’s design characteristics and feasibility, and to identify issues that require further information or development in the Concept Plan step of the process (step four).  
36. As pertinent here, in December 2007, Complainants filed the Sketch Plan documents for the golf course development.  Comments were received from outside review agencies.  Respondent was not one of the outside review agencies for the Sketch Plan.  Following review of the Sketch Plan submission and the comments, Mesa County Planning approved the Sketch Plan in January 2008.
  
37. The third step in the planning process is the developer’s holding at least one neighborhood meeting with area landowners.  This gives the developer an opportunity to explain and to discuss the proposed development, gives interested persons the opportunity to state their concerns and to raise issues, and provides the developer with the opportunity to discuss issues that may assist the developer in meeting planning regulations and policies.  
38. As pertinent here, Complainants held two neighborhood meetings with respect to the golf course development.  One was held in February 2008 and the other in March 2008.  
39. The fourth step in the planning process begins with the developer’s submission of a Concept Plan
 to Mesa County Planning.  Mesa County Planning staff provides the Concept Plan to review agencies for comment.  Respondent is one of the review agencies for the Concept Plan.  When the review agencies’ comments are received, Mesa County Planning staff evaluates the Concept Plan for compliance with Mesa County requirements and in view of the review agencies’ comments.  When the developer has addressed the design and land use concerns to staff’s satisfaction, the developer makes an application for a public hearing before the Mesa County Planning Commission and the Mesa County Board of County Commissioners.  The Mesa County Planning Commission proceeds first and makes its recommendation to approve, to approve with conditions, or to deny the Concept Plan.  Following receipt of the Mesa County Planning Commission’s recommendation, the Board of County Commissioners holds a public hearing.  Following that public hearing, the Board of County Commissioners approves, approves with conditions, or denies the Concept Plan.  
40. With respect to the golf course development, Complainants submitted their Concept Plan application on August 8, 2008.
  As with all proposed development, approval of the golf course development will be conditioned on adequate utility services, including electric service, being available to serve the development on full build-out.  As of the hearing in this matter, the Concept Plan step for the golf course development has just begun.  
41. The fifth step in the planning process is the developer’s submission of its Final Plan.  Mesa County Planning reviews the Final Plan:  (a) to be sure that it is consistent with the approved Concept Plan; and (b) to be sure that it meets the Board of County Commissioners’ conditions, if there were conditions.  Mesa County Planning administratively approves the Final Plan if it meets the requirements.  
42. The sixth and final step of the planning process is the developer’s submission of its Final Plat application for the subdivision.
  Mesa County Planning administratively approves or denies the Final Plat after review to determine whether the Final Plat is consistent with the Final Plan.  If the Final Plat is approved, then the Final Plan and the Final Plat are recorded at the Clerk and Recorders Office.  Construction of the planned and platted facilities and buildings may begin following recordation.  
43. Respondent is an experienced participant in the formal Mesa County planning and approval process and must review and sign off on planned development before the county will give final approval.  Respondent was well aware of the formal county planning process and was actively involved in the review of the Resort project, often declining to make comments related to the construction of additional Resort facilities.  Hearing Exhibit No. 2 at JW-1.  

B. Respondent’s Line Extension Policy.  
In its line extension policy, a utility establishes and describes the circumstances under which an existing customer or a prospective customer will be required to pay a 

44. contribution in aid of construction when facilities must be constructed on the utility’s system to provide increased service to the existing customer or new service to a prospective customer.  A line extension policy also contains the method the utility will use to determine the facilities that must be constructed to meet the service request.  Many rural electric cooperatives in Colorado have line extension policies, but the provisions are not identical across all policies.  

45. Hearing Exhibit No. 7 at JBD-3 is the Respondent’s Line Extension Policy.  The Line Extension Policy defines the term “distribution system” to mean Respondent’s “electric lines ... used for the purpose of general distribution of electrical energy to its customers.”  Hearing Exhibit No. 7 at JBD-3 at Original Sheet No. R-32.3.  As relevant here, the policy defines a “line extension” as “any construction in excess of a service connection and a meter installation ... necessary to supply an increase in the electric service to an existing customer, which construction requires an increase in [Respondent’s] investment in the electric lines or equipment.”  Id. at JBD-3 at 2nd Revised Sheet No. R-33.  

46. The Line Extension Policy states that Respondent will extend (or increase) permanent electric service to an existing customer, provided that:  (a) the customer will enter into a five-year (or longer term) contract with Respondent for the class of service of the extension and (b) the customer pays the entire cost of the line extension.  Id. at JBD-3 at 2nd Revised Sheet No. R-34.
  The policy provides that service agreements  

shall be based upon the unit cost estimate of constructing and installing the line extension and facilities necessary to adequately supply the service requested by the consumer.  Said investment shall include all cost necessary for the extension, such as primary and secondary distribution facilities, right-of-way, tree trimming, service drops, transformers, meters, including special housing, lightning arresters, protective equipment, permits and fees as required.  

Id. at JBD-3 at 3rd Revised Sheet No. R-31 (emphasis supplied).
  To ascertain the size of the line extension that is necessary adequately to provide the service requested and, thus, to determine the cost of the line extension, Respondent “will estimate the load at the time the application for an extension is made and will utilize applicant’s description of proposed usage and [Respondent’s] experience with the other consumers of a similar nature.”  Id. at JBD-3 at 2nd Revised Sheet No. R-34.  

47. Finally, the Line Extension Policy provides that,  

[i]n unusual circumstances where, because of the application of the provisions of this policy, either the applicant for service or Grand Valley Power would be unduly burdened, or where speculative real estate or similar developments are involved, Grand Valley Power reserves the right to deal with such situations independently on their own merits and without reference to the provisions  

of the policy.  Id. at JBD-3 at 3rd Revised Sheet No. R-31 (emphasis supplied).  Whether, and if so how, to apply this exemption is within the discretion of the GVRP Board, which exercises that discretion on a case-by-case basis.  

C. The Gateway Canyons Resort.  
48. The Resort is located approximately 55 miles southwest of Grand Junction, Colorado in an unincorporated community known as Gateway.
  

In accordance with an approved and recorded Final Plan and Final Plat, 

49. construction of the Resort began in 2003 with a gas station, a small motel, a general store, and a café.  Construction has proceeded in discrete phases since that date.
  

50. At the time of the hearing, Complainants had obtained Mesa County approval for, and had constructed, the café, the general store, a 56-room motel, 31 apartment units, an irrigation pump, a sewer plant (deeded to Mesa County), a sewer lift pump, and an automobile museum.  Each of these facilities was constructed to be served by a single-phase distribution line.  These loads all received electric service at Gateway from Respondent’s distribution system (i.e., the Unaweep Canyon single-phase distribution line).  

51. Respondent has provided electric service to the Resort since 2003.  As additional Resort facilities have been constructed in accordance with the approved and recorded Final Plan and Final Plat, those facilities have been added as load on Respondent’s system.  Complainants’ actual noncoincident peak connected load on the Grand Valley Power system at the time of the hearing was 516 kVa.
  

52. At the time of the hearing, Complainants had received Mesa County approval for, and were proceeding with construction of, an event center at the Resort.  The event center has two separate buildings, and thus two loads, of 191 kVa and 70 kVa, respectively.  After completion of the event center, Respondent estimated that the total load at the Resort will be approximately 720 kVa.  

53. As part of the approved Resort facilities, Complainants planned to build an employee dormitory with an estimated load of 175 kVa.  At the time of the hearing, Complainants had cancelled that project.  

54. Respondent estimates that, when the event center is completed, the total load of all customer (residential and commercial) noncoincident peak loads will be the approximate capacity of the single-phase Unaweep Canyon line at Gateway (i.e., 1020 kVa).  

55. The Resort facilities have been constructed in accordance with the approved and recorded Final Plan and the Final Plat for the Resort.
  Mesa County’s approval of the Concept Plan on which the Final Plan and Final Plat are based establishes that there was sufficient capacity on the Unaweep Canyon line to serve the facilities described in the Concept Plan without the need for additional facilities.
  

56. Complainants have plans for additional development at the Resort and community.
  Those plans are designed to be implemented in phases.  However, the event center is the last facility that Complainants have firmly committed to construct.  

57. Other than the buildings and development in the Concept Plan for which Complainants have received approval, nothing is firm with respect to Complainants’ plans for development of the Resort and any related or other development (e.g., golf course community) at or near Gateway.  Whether and, if so, when to commence building a given phase (or portion of a phase) of the overall plan -- and even the specifics of that overall plan -- depend on Complainants’ financial considerations.  As a result, the plan is fluid and is under constant review.  

58. At present, it is not clear that there will be any additional building beyond the facilities that have been approved and recorded as a result of the Mesa County planning process.  When constructed, the facilities will take electric power from the Unaweep Canyon line.  

D. The Unaweep Canyon Distribution Line.   
59. The Resort receives electric service from a 46 mile long electric distribution line that begins at Respondent’s Orchard Mesa Substation, goes south about two miles to Whitewater and the Gunnison River, and then continues southwest about 44 miles through Unaweep Canyon to Gateway.  The segment of the line from Whitewater to Gateway is referred to as the Unaweep Canyon line.  

60. The Unaweep Canyon line is the main distribution line in what may be referred to generally as the southwest quadrant of Respondent’s certificated service territory.  The line serves over 200 customers, including Complainants.  The Unaweep Canyon line serves virtually every customer in the southwest quadrant of Respondent’s service territory.  The community of Gateway is the load center of the line and is where the Resort is located.  At the time of the hearings, the Unaweep Canyon line was a single-phase radial distribution line that, at Respondent’s insistence, was in the process of being upgraded to three-phase.  

61. At 46 miles in length, the line is by far the longest line of any kind on the Grand Valley Power system.  The next longest single-phase line is 19 miles in length, and the longest three-phase line is 23 miles in length.  The length of the line has caused problems that are well-documented in Respondent’s Long Range Plans and Construction Work Plans.  

62. For decades the Unaweep Canyon line has experienced reliability problems, service outages, inordinately high line losses, and voltage drop.  In addition, since at least 1999, Respondent has forecast insufficient capacity on the line to service Respondent’s forecasted load growth.  These problems are described in GVRPL’s Long Range Plans and Construction Work Plans and significantly pre-date the time Complainants became customers of GVRPL.
  Respondent knew that these reliability issues and capacity constraints portended difficulty with its ability to continue to meet its duty to serve.  As a result, Respondent considered several different alternatives as solutions to these well-documented problems.  

63. As early as 1982, Respondent identified significant problems with the Unaweep Canyon line, including voltage drop and deterioration, and developed a plan to upgrade the line to three-phase to address those problems.  Hearing Exhibit No. 6 at LSD-7 (Grand Valley Power’s System Long Range Planning Study Part II:  Long Range Plan, August 1982).  In 1982, Respondent stated, with respect to the Unaweep Canyon line, that “[i]n order to maintain voltage levels over this line[,] it is necessary to rebuild the [single-phase line] to [three-phase].”  Hearing Exhibit No. 6 at LSD-7 at 23.  This statement was emphasized later in the 1982 document:  
Interim regulation gives way to substantial upgrading of lines radiating out to distances of 15.0, 21.0 and 22.0 miles from the [Orchard Mesa] substation.  One particularly troublesome stretch of 47.0 miles of [single-phase distribution line] serving 121 people in Gateway is temporarily brought into compliance with reasonable voltage guidelines only to finally require an expensive rebuild to a [three-phase] line and purchase of additional auto transformers 

for the Orchard Mesa Substation.  Id. at LSD-7 at 29.  Despite its engineering conclusion that the Unaweep Canyon line required an upgrade to three-phase, Respondent made no meaningful improvements to the line for ten years.  

64. Starting in 1992-93 and continuing through 2001, Grand Valley Power began its upgrade of the Unaweep Canyon line to three-phase when it replaced the existing poles with three-phase poles.
  Respondent took this action with the ultimate plan to convert the entire line to three-phase in the future.  

65. By 1993-94, Respondent was including discussion of reliability issues with the Unaweep Canyon line in its long-range planning documents.  Hearing Exhibit No. 6 at LSD-9 (Grand Valley Power’s Long Range Planning Study:  Long Range Plan, August 1993).  The Long Range Planning Study contains two parts.  In Part I, Respondent discussed its findings with respect to its system performance as revealed by examination of voltage drop,
 efficiency, service reliability, and operating and maintenance expenses.  In Part II, Respondent discusses the system upgrades that are necessary and should be made.  The phased upgrade to the Unaweep Canyon line and the reasons for the upgrade are discussed at Hearing Exhibit No. 6 at LSD-9 at Part II at 17, 23; see also id. at LSD-9 at Part II at 5-6 (discussion of need to upgrade distribution lines).  
66. In 1999, Respondent anticipated and described load growth in the Gateway area.  It found that the  

Unaweep Canyon area is also experiencing growth as large ranches are sold and subdivided into smaller lots and parcels.  

 
The Gateway area has the potential for substantial growth as a single party [i.e., John S. Hendricks, owner of Complainants] is purchasing much of the land.  Construction has already started on the West Creek Ranch, which will include a 20,000 square foot house along with other houses and buildings.  The development plans include an additional eighteen large houses, fifty houses for workers, a thirty five suite hotel and a restaurant.  

Hearing Exhibit No. 6 at LSD-13 (Grand Valley Power’s 1994 Long Range Plan Supplement No. 1 (June 1999)) (1999 Supplement) at 6.  In addition, Respondent noted that, at the time of the 1999 Supplement, the Unaweep Canyon line required three stages of voltage regulation to maintain adequate voltage levels.  Finally, although it determined that service to the loads on the Unaweep Canyon line in 1999 was adequate, Respondent stated that “[p]hase balancing on the [line] is difficult due to the amount of load on the single phase tap servicing Unaweep Canyon and Gateway.”  Id. at LSD-13 at 7.
67. In the 1999 Supplement, Respondent predicted that, without an upgrade to three-phase, the single-phase Unaweep Canyon line would have numerous capacity and voltage problems when serving the loads forecast for 2005, including 700 kVa of spot loads near Gateway.  In addition, Respondent predicted that, without additional system upgrades, a three-phase Unaweep Canyon line would have numerous voltage and capacity problems when serving the loads forecast for 2010, including an additional 800 kVa of spot loads near Gateway.  As a result of its analysis, Respondent supplemented its 1994 Long Range Plan to include a two-phase plan:  (a) in Phase I, the single-phase Unaweep Canyon line would be upgraded to three-phase and other changes to accommodate that upgrade would be made; and (b) in Phase II (which assumes the upgrade of the Unaweep Canyon line to three-phase), system changes and upgrades would be made, including changes to the Unaweep Canyon three-phase line.  Hearing Exhibit No. 6 at LSD-13 at 9-10.  
68. The 1999 Supplement contained alternative recommendations to be considered for implementation in the event that recommended projects, such as the Unaweep Canyon upgrade, needed to be delayed.  With respect to the two-phase approach to upgrading the Unaweep Canyon line (including the upgrade to three-phase), Respondent stated that, due to “the long length of the line serving Gateway, the existing use of three stages of voltage regulation and no other sources of power available, there were no alternatives identified to corrected the loading or voltage problems identified” in the 1999 Supplement.  Hearing Exhibit No. 6 at LSD-13 at 10.  
69. Respondent determined that the Unaweep Canyon line upgrade to three-phase, as recommended in the 1999 Supplement, should be constructed because it was necessary to address system capacity and voltage issues.  In addition, Respondent determined in the 1999 Supplement that there was no identified alternative that would address those system issues.  

70. Despite the conclusion reached in the 1999 Supplement, Respondent did not implement the upgrade of the Unaweep Canyon line in its 2001-2003 Construction Work Plan (dated July 2001) (Hearing Exhibit No. 6).  Respondent based its decision on these factors:  (a) the timing of the need for the upgrade was unclear (Hearing Exhibit No. 6 at LSD-12 at 40); and (b) replacing single phase voltage regulators “will delay the high cost associated with 3 phasing this line” (id. at LSD-12 at 52) and will avoid the lengthy construction time associated with upgrading the line.  

71. Despite the conclusion reached in the 1999 Supplement, Respondent did not implement the upgrade of the Unaweep Canyon line in its 2004-2006 Construction Work Plan (dated October 2003) (Hearing Exhibit No. 19).  Respondent chose not to upgrade the line because the upgrade “would require committing substantial system improvement funds to this line and the development plans in Gateway are not firm and change often.”  Hearing Exhibit No. 19 at 38 (emphasis supplied).
  The referenced development plans are Complainants’ development plans.  

72. Despite the conclusion reached in the 1999 Supplement, Respondent did not implement the upgrade of the Unaweep Canyon line in its 2007-2009 Construction Work Plan (dated October 2006) (Hearing Exhibit No. 20).
  

73. The Unaweep Canyon line three-phase upgrade recommended in the 1999 Supplement is the same upgrade for which Respondent has demanded that Complainants pay pursuant to Respondent’s Line Extension Policy.  

74. The Unaweep Canyon line has consistently failed to meet design criteria.  For example, the design criteria specify that there be only one voltage regulator between the load and the serving substation and that no voltage drop exceed 8.0 volts.  Hearing Exhibit No. 6 at LSD-11 at 17.  According to Respondent’s 1999-2001 Construction Work Plan (April 1999) (Hearing Exhibit No. 18), the Unaweep Canyon line required three voltage regulators; and, because the majority of the load was located at least 39 miles away from the substation, steps were required in advance to provide for a three-phase line in the future.  Further, in the 1999 Supplement, the projected voltage loss for the Unaweep Canyon line was 17.0 volts, well in excess of the 8.0-volt maximum loss specified in the design criteria.  

75. Voltage loss has been a chronic problem on the Unaweep Canyon line.  This problem is well-documented in Respondent’s Long Range Plans and Construction Work Plans.  

76. The line losses on the Unaweep Canyon line have historically been significantly higher than the line losses on the remainder of Respondent’s system.  Respondent estimated that line losses on the Unaweep Canyon line are approximately 60 percent higher than the average line losses on the remainder of its system.  Line losses adversely impact all of Respondent’s customers because excessive line losses result in higher purchased power costs than the utility would otherwise incur and, as a result, higher rates to customers.  

77. Despite its forecasts and its continuing problems with the single-phase line, Respondent has been, and remains, reluctant to spend the system improvement funds (between $2 and $3 million) necessary to upgrade the Unaweep Canyon line to three-phase.  Instead, Respondent elected to use other and interim means in an attempt to assure continued service reliability to the area served from the single-phase Unaweep Canyon line.  

78. Respondent could not use the interim means indefinitely in order to meet its obligations to provide adequate electric service and to provide and to maintain adequate facilities for the provision of electric service.  Because it had not spent the required system improvement funds, when the load Respondent had forecast in 1999 actually began to materialize in 2004, Respondent had insufficient capacity at Gateway to meet that load and, as discussed below, in the autumn of 2004, imposed a moratorium on additional large loads in the Gateway area.  

79. While Respondent represented to Complainants that an immediate three-phase upgrade was essential to serve their load, Respondent could have “staged” construction of the upgrade to coordinate with the timing of load growth by upgrading the line to two-phase as an interim measure.
  Respondent has offered such a “staged” approach to other customers or potential customers.  Respondent neither discussed the availability of this option with Complainants nor offered this option to Complainants.  

80. After the Complaint was filed, the Parties agreed that, in order not to delay construction of the Resort project, the Unaweep Canyon line would be upgraded to a three-phase line during the pendency of this proceeding and that Complainants would advance the actual construction costs of the upgrade.  The advance is subject to refund, in whole or in part, by Respondent based on the outcome of this proceeding.  The agreement is Hearing Exhibit No. 24.  

81. Generally speaking, facility improvements that facilitate a utility’s meeting design criteria are considered to be system improvements as they allow the utility to comply with its statutory obligations to provide continuous and adequate electric service within its service territory and to maintain adequate facilities throughout its service territory.  Generally speaking, facility improvements that address recognized and well-documented problems (such as those described above) are considered to be system improvements as they enable a utility to comply with its statutory obligations to provide continuous and adequate electric service within its service territory and to maintain adequate facilities throughout its service territory.  This is consistent with Respondent’s own determination that the Unaweep Canyon upgrade to three-phase is a system improvement.  

E. The Moratorium.
82. In September 2004, Complainants were constructing an automobile museum at the Resort.  

83. In a letter dated September 27, 2004, Respondent informed Complainants that it had placed a moratorium on large load additions to the Resort.  Hearing Exhibit No. 2 at JW-2.  Respondent advised Complainants that, in order for Respondent to provide electric service to the automobile museum and any future load that Complainants wished to construct at or near Gateway, a three-phase line would need to be constructed from Whitewater to Gateway at an estimated cost of $2.0 million.
  Respondent also advised Complainants that it had determined that the distribution line upgrade was a line extension solely caused by the loads that Complainants would place on the system as a result of the construction and operation of the Resort and, as a result of the Line Extension Policy, that Complainants would be required to pay the entire cost of construction.  

84. The September 27, 2004 letter was the first time Respondent informed Complainants that it lacked capacity to meet their electric demands.  

85. Respondent stated that capacity problems were the cause of the moratorium.  As discussed above, Respondent previously had identified those capacity problems (as well as voltage and system reliability issues) and their solution (i.e., the Unaweep Canyon line upgrade to three-phase) in its planning documents, in particular the 1999 Supplement; and Respondent had not implemented the recommended plan to address those problems.  Respondent did not implement the plan and did not construct facilities to meet its own load forecasts for 2005 and 2010.  As a result, when the forecasted load that Respondent actually materialized, Respondent lacked the capacity to serve that load and imposed the moratorium.  

86. In October 2004, Respondent also informed Mesa County Planning personnel that the Unaweep Canyon line was at capacity vis-à-vis serving commercial customers.  Respondent stated that it could “no longer supply power to the Gateway Area for commercial development.”  Hearing Exhibit No. 2 at JW-3 (emphasis supplied).  
87. This notification was made outside of the formal county planning and approval process.  Respondent offered no persuasive reason for its decision to inform the Mesa County Planning personnel, outside the normal and regular planning review process, that Respondent could not supply electric power for additional commercial development in the Gateway area.  As an experienced participant in the planning and approval process, Respondent knew (or reasonably should have known) that Mesa County Planning would not proceed with or approve an application for development in the Gateway area if electric service was not available.  In addition, as an experienced participant in the planning process, Respondent knew (or reasonably should have known) that, at a pre-application meeting,
 Mesa County Planning was likely to inform a commercial project developer that Grand Valley Power has instituted a moratorium and that electric service was not available for a commercial project.  Respondent knew (or reasonably should have known) that, as a result of receiving this information, the developer likely would cancel or, at least, would defer the commercial project.  Based on the evidence, it is reasonable to infer, and the ALJ finds, that Respondent informed the Mesa County Planning personnel so that commercial development, other than the Resort, that might have occurred in the Gateway area would be delayed or cancelled.  

88. At the time of Respondent’s unilateral imposition of a moratorium, there were persons who were interested in applying for Mesa County planning approvals.  Hearing Exhibit No. 1 at JSH-2.  From the record it appears that Complainants were the only customers or prospective customers to receive a letter from Respondent concerning its moratorium on providing electric service to new or increased commercial loads in the Gateway area.  

89. By its actions, Respondent effectively and unilaterally imposed a moratorium on the addition of large customer loads (other than those of Complainants) in the area served by the Unaweep Canyon line.  

90. Respondent was a review agency during the Concept Plan step of the process that resulted in the Final Plan and Final Plat for the Resort.  If Respondent had informed Mesa County Planning that there were capacity issues on the Unaweep Canyon line that affected Respondent’s ability to provide electric service to the Resort, Mesa County would have required Complainants to have adequate electric service as a condition of approving the Concept Plan for the Resort.  There is no evidence of such a condition on the Concept Plan.  Consequently, it is reasonable to infer that Respondent had no concerns with respect to its ability to provide electric service for all the facilities in the Concept Plan.  The 2004 moratorium letter is not consistent with Respondent’s review of the Concept Plan.  

91. In addition, the 2004 moratorium letter is not consistent with Respondent’s subsequent actions vis-à-vis Complainants’ commercial load in the Gateway area.  Notwithstanding its assertion that the existing single-phase line could not serve the automobile museum or any additional load at the Resort, Respondent provided electric service to the automobile museum, the 56-room motel, and the event center (i.e., additional commercial load at Gateway) from the single-phase Unaweep Canyon line.  

F. The Resort’s Electric Loads and the Unaweep Canyon Line’s Capacity.  
92. Respondent estimated the capacity of the single-phase Unaweep Canyon line at Gateway to be 1,020 kVa.  At the time of the hearing, after adding the load from Complainants’ event center, the total of all customer loads at Gateway was roughly equal to the capacity of the single-phase line at Gateway.  Respondent did not know at the time of the hearing whether it had the capacity to serve any additional load at Gateway, either Complainants’ future loads or any other customer load, without the three-phase upgrade.  The upgrade to a three-phase line was thus necessary to serve all future electric loads at Gateway.  

93. Respondent initially estimated the ultimate coincident peak electric load at full build-out of the Resort at 2,900 kVa.  Respondent later revised that estimate to over 3,900 kVa.  Both estimates include the electric loads of:  (a) projects and facilities that have been approved for construction by Mesa County and Complainants’ management; (b) projects and facilities that have been approved for construction by Mesa County and that Complainants have cancelled (e.g., the employee dormitory); and (c) projects and facilities that Complainants’ management might choose to construct in the future and for which Complainants have not received Mesa County planning approval.  Thus, these estimates are unreliable.  
94. Once the upgrade to a three-phase line is complete, the Unaweep Canyon line will have a capacity of 4,090 kVa at Gateway.  This capacity is far in excess of Complainants’ reasonably foreseeable future load under currently-approved development plans for the Resort.  

95. Additional facts are contained in the following discussion.  

III. DISCUSSION  
96. Complainants request that:  (a) the Commission find that Respondent violated §§ 40-9.5-106(2) and 106(3), C.R.S.; (b) the Commission find that Respondent did not meet its obligations as stated in § 40-9.5-107, C.R.S.; (c) the Commission order Respondent, at its own expense, to upgrade the Unaweep Canyon line to three-phase or, in the alternative, that the Commission establish Complainants’ contribution at a reasonable amount; and (d) the Commission order such additional relief as the Commission deems appropriate.  

97. Respondent requests that the Commission find the Complaint to be unfounded and deny the requested relief.  

A. Burden of Proof.  
98. Complainants bear the burden of proof by a preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 Code of Colorado Regulations (CCR) 723-1-1500.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met its burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

99. In reaching her decision in this matter, the ALJ has been mindful of the above principles, the provisions of law set forth in the statutes governing exempt cooperative electric associations, and the Commission’s statutory authority and duties.  

B. Pertinent Statutes and Regulations.  
100. Grand Valley Power has exempted itself from the provisions of articles 1 to 7 of Title 40 of the Colorado Revised Statutes.  However, it is subject to the provisions of article 9.5 of Title 40 that give the Commission, inter alia, authority over complaints brought by customers against such cooperative electric associations.  

101. Section 40-9.5-106(2), C.R.S., prohibits a cooperative electric association,  
as to rates, charges, service, or facilities or as to any other matter, [from] mak[ing] or grant[ing] any preference or advantage to any corporation or person or subject[ing] any corporation or person to any prejudice or disadvantage.  No cooperative electric association shall establish or maintain any unreasonable difference as to rates, charges, service, or facilities or as to any other matter, either between localities or between any class of service.  

One or more customers may bring a complaint pursuant to this provision.  

102. Section 40-9.5-106(3), C.R.S., provides that “[n]o rates, charges, rules, or regulations of a cooperative electric association shall be unjust or unreasonable.”  The statute limits the person or persons who may bring a complaint pursuant to this provision.  

103. Section 40-9.5-107, C.R.S., establishes the duties of cooperative electric associations.  As pertinent to the Complaint,  

 
(1)
Cooperative electric associations shall provide reasonably continuous and adequate electric utility service to all members and consumers within their certificated service areas.  

 
(2)
Cooperative electric associations shall provide and maintain reasonably adequate facilities for the provision of electric utility service within their certificated service areas.  

104. Rule 4 CCR 723-3-3210 governs line extensions and requires specific provisions to be included in electric utility tariffs.  Rule 4 CCR 723-3-3000(b) lists the rules regulating electric utilities that apply to cooperative electric associations that, like Respondent, have elected to exempt themselves from the Public Utilities Law.  Rule 4 CCR 723-3-3210 is not listed in Rule 4 CCR 723-3-3000(b) and, thus, does not apply to Respondent.  

C. Unaweep Canyon Distribution Line Upgrade as System Improvement.  
105. As discussed above, since 1982 Respondent’s planning documents have detailed issues of service reliability, voltage drops, high line losses, and service outages and interruptions on the single-phase Unaweep Canyon line.  In addition, in its own documents, Respondent has characterized the needed Unaweep Canyon line upgrades as system improvements designed to improve electric service by eliminating or ameliorating the identified issues.  

106. This is important because system improvements are not line extensions and are not subject to utility line extension policies.  Utilities, including Respondent, make required investments in system improvements and recover the costs associated with those investments through rates charged to their customers.  This is standard utility practice.  Utilities do not recover the cost of system improvements through line extension charges and customer contributions in aid of construction.  

107. In this instance, Respondent declined to make the investment in the identified and necessary upgrade to a three-phase line because Respondent chose not to commit its system improvement funds.  Instead, when presented with an opportunity to do so, Respondent took the position that the upgrade to three-phase is a line extension to which its Line Extension Policy applied so that Complainants would bear sole financial responsibility for the upgrade.  

108. The Unaweep Canyon line upgrade is a system improvement because it is a long-required improvement that Respondent identified as necessary to provide adequate service to existing and future customers in the Gateway area.  Respondent’s attempt to characterize the upgrade as a line extension made necessary by Complainants is not in accord with its own planning documents, any generally accepted definition of system improvement, or its customary practice.  

109. Respondent’s Long Range Plans and Construction Work Plans, many of which were compiled and published long before commercial construction of the Resort began, identified a three-phase upgrade to the Unaweep Canyon line as the preferred and inevitable means of solving the problems Respondent experienced with the line.  In the 2001-2003 Construction Work Plan (July 2001),
 Respondent stated that, in order to deal with the chronic problem of voltage drop on the line, the only alternative to upgrading the existing voltage regulators on the line to three phase (an upgrade that would simply continue to exceed design specifications) was to upgrade the Unaweep Canyon line to three-phase.  That Construction Work Plan stated that installing new voltage regulators would simply delay the high cost associated with the inevitable alternative of the line upgrade to three-phase.  Thus, in 2001 Respondent recognized the inevitability of a three-phase upgrade to the Unaweep Canyon line in order to address reliability and voltage issues.  Respondent elected not to make that system improvement.  

110. Similarly, Respondent’s Construction Work Plans developed after Complainants began construction of the Resort continued to identify the need to upgrade the Unaweep Canyon line to three-phase.  

111. The reasons for the upgrade of the Unaweep Canyon line to three-phase have not changed since the 1999 Supplement, since the 2001-2003 Construction Work Plan, or since the 2004-2006 Construction Work Plan, each of which identified the need for the upgrade of the Unaweep Canyon line to a three-phase line.  Those reasons include relieving overloaded facilities, providing adequate service by reducing service interruptions and voltage drop, and increasing capacity to meet forecasted load growth.  

112. The fact that the upgrade of the Unaweep Canyon line to three-phase has long been included in the GVRP Long Range Plans and in the GVRP Construction Work Plans lends additional support to the finding that the three-phase upgrade project is a system improvement and not, as Respondent contends in this case, a line extension to which the Line Extension Policy applies.  The inclusion of capital improvement projects like the three-phase upgrade to the Unaweep Canyon line in a utility’s long-range plans and construction work plans generally indicates that those projects are system improvements, not line extension projects.  Line extension projects typically are not included in such plans because the utility does not know until a customer actually signs a contract for a line extension that the project will be funded and constructed.  Thus, it is highly unlikely that line extension projects would be included in a utility’s long-range plans.  

113. This is consistent with the pronouncements of Rural Utilities Service (RUS) on this subject.  RUS Bulletin 1724D-101A explains that a  

long-range plan (LRP) is a management tool and guide for the following:  

a.
The most practical and economical means of serving future loads while maintaining high quality service to the consumers.  

b
An outline for anticipated system changes in terms of major facilities, demand levels and associated costs.  

c.
An indication of future system costs for financial planning and decision making.  

Hearing Exhibit No. 28 at 3 (emphasis supplied).
  The Bulletin discusses long-range planning for primary distribution lines at id. at 19-22.  The Bulletin does not include or discuss line extensions to which a line extension policy applies as part of the long-range plan or planning process.  

RUS intended this Bulletin to provide “general guidance in system planning for owners and engineers of electric systems and specific guidance for RUS borrowers in preparing their long-range engineering plans.”  Hearing Exhibit No. 28 at 1 (emphasis supplied).  

114. Respondent has borrowed funds from RUS, and its predecessor the Rural Electrification Administration, for decades.  As a recipient of those funds, the Bulletin contains specific RUS guidance that Respondent is to follow when it prepared its long-range plans.  

115. Respondent has argued that the three-phase upgrade of the Unaweep Canyon line is solely necessary to meet Complainants’ current and forecasted load.  This argument is not persuasive and is not supported by the record.  

116. The upgrade of the Unaweep Canyon line to three-phase addresses both the identified problems (e.g., reliability, voltage drop) with that line that have been deferred over decades and the load forecast that Respondent made ten years ago.  The upgrade will increase system performance, is necessary to meet the future needs of all customers located at Gateway now and in the future, will improve system reliability, and will achieve Respondent’s system engineering objectives.  There is no difference between the three-phase upgrade at issue in this docket and the three-phase upgrade that has been recommended for years in Respondent’s system planning documents.  

117. Having represented in its own planning documents before the Resort was created that the Unaweep Canyon line should be upgraded to three-phase, Respondent cannot credibly argue that Complainants are solely responsible for creating the system need for the upgrade.  In addition, an upgrade to the single-phase Unaweep Canyon line needed to be made to accommodate additional customer loads because the single-phase line was at capacity.  

118. The evidence also establishes that a less expensive option than a three-phase upgrade was available, an option that would have provided sufficient capacity on the Unaweep Canyon line to meet Complainants’ increased and reasonably foreseeable demand.  That option was the interim construction of a two-phase upgrade.  When options are available to address a customer’s increased or increasing electric load, Respondent’s usual practice is to offer those options to a customer so the customer can choose the option best suited to its needs.  

119. The record indicates that Respondent did not follow its usual practice and did not inform Complainants of their options, in particular a “staged” approach to the Unaweep Canyon upgrade, employing two-phase construction rather than three-phase construction.  Instead, Respondent informed Complainants that it was necessary to upgrade the Unaweep Canyon line to three-phase and that, because their increased load was the sine qua non for the upgrade, Complainants were solely responsible under Respondent’s Line Extension Policy for the entire cost of the upgrade.  While the line may have been upgraded to two-phase as an interim step, it was Respondent’s choice to upgrade the line to three-phase.  Therefore, it cannot be said that the upgrade to a three-phase line was solely to meet the electricity needs of Complainants.  

120. Respondent’s contention that the upgrade is being made only to meet the increased demands of Complainants is also unpersuasive because, if the upgrade to three-phase were required solely to serve the Resort’s loads, it would have been unnecessary for Respondent to impose the 2004 moratorium on all additional commercial loads in Gateway and it would have been unnecessary to inform Mesa County Planning of that moratorium.  

121. Respondent is an experienced participant in the formal Mesa County planning and approval process and must review and sign off on planned development before the county will give final approval.  The Mesa County Review Sheets demonstrate that Respondent was well aware of the formal county planning process and was actively involved in the review of the Resort project.  

122. Respondent was aware during discussions with Complainants prior to the filing of the Complaint that Complainants’ planned development will occur in phases and that only a portion of the overall development has received Mesa County approval.  Complainants kept Respondent advised informally of their development plans with respect to a phased development of the Resort and community.  Respondent knew (or should have known) that the information provided by Complainants outside the Mesa County planning process was preliminary and did not represent or contain firm development plans.  In view of its knowledge of, and experience with, the Mesa County planning process, Respondent’s assertion that the Unaweep Canyon line upgrade to three-phase was necessary immediately because Respondent believed that the entire Resort and related development projects were to be built (and the timing of that construction) is unconvincing.  This undercuts Respondent’s claim that the upgrade of the Unaweep Canyon line to three-phase was necessary only to meet Complainants’ electric load.  

123. Furthermore, based on unsolicited information provided by Respondent outside the county planning process, Mesa County Planning appears to have imposed an informal moratorium of its own and, apparently, would not accept or process requests for the approval of large facilities (or, at least, electricity use-intensive facilities) in the Gateway area.  

124. Respondent’s moratorium foreclosed (or at least hampered) the ability of potential commercial customers to receive Mesa County Planning approval and to receive electric service from Respondent at Gateway.  In addition, Respondent’s moratorium foreclosed (or at least hampered) the ability of existing commercial customers to increase significantly their electric usage.  The effect of the moratorium was to leave Complainants as the only commercial customers with a significant increase or planned increase in their electric load.  Respondent’s moratorium allowed its Board of Directors to determine that the Unaweep Canyon line upgrade was due exclusively to Complainants’ increased and potentially increasing electricity needs.  With this determination, Respondent’s Board of Directors found that the long-planned upgrade of the line to three-phase fell within Respondent’s Line Extension Policy.  

125. The record shows that, if Respondent had not self-imposed a moratorium, other existing commercial customers might have sought to increase their load or that potential large-load customers might have sought service.  Had they done so, those other customers or potential customers might have shared responsibility for, and perhaps borne the brunt of, the cost for the Unaweep Canyon line upgrade.  Respondent’s actions prevented this from occurring (or hampered it), and one cannot know what would have happened in the absence of Respondent’s moratorium.  

126. Respondent, thus, cannot rely on the claim that the Unaweep Canyon line upgrade was due exclusively to Complainants’ increased or potentially increasing load.  

127. Notwithstanding the moratorium, Respondent served Complainants’ increased electric load (e.g., the automobile museum) from the single-phase Unaweep Canyon line.  Respondent thus allowed Complainants to increase their load, while simultaneously preventing other existing and potential large load customers from doing so.  This further undercuts the asserted basis for the moratorium (i.e., the lack of capacity to serve either the automobile museum or any other additional large load) and also the stated basis for Respondent’s determination that Complainants are solely responsible for the need to upgrade the Unaweep Canyon line to three-phase.  

128. This case presents unique circumstances.  For many years Respondent planned to upgrade the Unaweep Canyon line, which is a primary distribution line that serves every customer in a large geographic area of the utility’s service territory.  Respondent has delayed the upgrade in order to avoid spending its system improvement funds.  Now, it is attempting to require Complainants to pay the full cost of this long-planned system upgrade.  

129. In light of the evidence, Respondent’s contention that the upgrade to the line is solely necessary to meet the electricity needs of Gateway Canyons is unpersuasive.  Because of the current load of all customers served by the line, including the Resort, at the time of the hearing the line was very near capacity at Gateway.  

130. As a result of the current load and Respondent’s failure to upgrade to a three-phase line, this primary distribution line lacked capacity to serve any additional load at Gateway, not just the Resort’s future loads.  This capacity constraint was forecast by Respondent in the 1999 Supplement.  It was Respondent’s inaction in the face of its load forecasts that led to the capacity constraints on the Unaweep Canyon line.  Since, like any other utility, Respondent has a statutory duty to serve all who want electric service, Respondent’s contention that the upgrade is necessary solely to meet the future electricity needs of Complainants is unpersuasive and unsupported by the record.  The three-phase upgrade is necessary to serve all future load at Gateway.  

131. In addition, Respondent’s contention is undermined by the numerous system planning documents that repeatedly identify system issues (e.g., reliability, voltage drops, service interruptions) on the single-phase Unaweep Canyon line and that repeatedly identify the upgrade of the line as the solution to those system issues.  Respondent’s contention is undermined further by its admission that the funds to upgrade the Unaweep Canyon line would be system improvement funds.  

132. The planning documents also detail Respondent’s decision not to upgrade the Unaweep Canyon line to three-phase because of Respondent’s unwillingness to spend system improvement funds.  Although it recognized the need to upgrade the line as a system improvement, Respondent waited to move forward with the upgrade until it found a customer it could force to pay the full cost of the upgrade.  

133. Complainants argue that Respondent viewed them as customers with the means to pay for the Unaweep Canyon line upgrade and, acting on that perception, took action to assure that Complainants would pay for the upgrade without regard for Complainants’ true load and demand on the Unaweep Canyon line and without regard for the decades of planning documents that establish the upgrade as a system improvement.  The record supports this argument.  

134. Grand Valley Power’s failure to act upon its load forecasts, despite its recognition that the line required upgrading to three-phase, and its placing a moratorium on any “new commercial development in the Gateway area” together constitute a failure to provide and maintain adequate facilities.  

135. The moratorium on all commercial loads establishes that the upgrade to three-phase is necessary to serve the loads of Respondent’s commercial customers and not just the Resort.  The evidence also shows that the upgrade is required to provide adequate and reliable service to Respondent’s existing customers.  For example, voltage drop on the Unaweep Canyon line before the upgrade was beyond design limits and, since the line at Gateway had reached its maximum capacity, the capacity on the line was insufficient to meet both the load growth of existing customers and new load by new customers.  

D. Respondent’s Misapplication of its Line Extension Policy.  
136. The Unaweep Canyon upgrade is a system improvement.  Respondent’s Line Extension Policy does not apply to system improvements.  Thus, Respondent misapplied the Line Extension Policy when it relied on that policy as the basis for its demand that Complainants pay the entire cost of upgrading the Unaweep Canyon line to three-phase.  

137. Nonetheless, assuming arguendo that the Line Extension Policy applies in this case (which it does not), the next issue is whether Respondent correctly applied its Line Extension Policy in this case.  For the following reasons, the ALJ finds that Respondent did not apply its Line Extension Policy correctly.  

138. First, Respondent’s Line Extension Policy limits the customer’s financial responsibility to the cost estimate of constructing and installing the line extension (including facilities) that is necessary adequately to supply the increased electric service for which the customer has made an application.
  In this case, Respondent did not limit Complainants’ contribution to the cost of constructing and installing a line extension that was sufficient to meet Complainants’ electric service needs (i.e., the electric loads of the facilities that had received Mesa County approval).  The record contains no evidence that Respondent made any attempt to match or to size the Unaweep Canyon line upgrade to Complainants’ known additional loads.  Notwithstanding the fact that an upgrade to three-phase would result in line capacity considerably in excess of Complainants’ known additional loads and needs, Respondent cited the Line Extension Policy and insisted that Complainants pay the entire cost for the Unaweep Canyon line upgrade to a three-phase line.  

Second, to determine the size of the line extension necessary to adequately supply the requested electric service, the Line Extension Policy requires Respondent to use the 

139. following factors:  (a) an estimation of the customer’s load as of the time the application for extension is filed; (b) the customer’s description of its proposed usage; and (c) Respondent’s experience with the other consumers of a similar nature.  Under the Line Extension Policy, Complainants’ application for electric service to serve increased loads should have triggered a process by which Respondent determined, using the specified factors, the size of the line extension needed.  Respondent did not follow the process and did not consider the factors required by the Line Extension Policy.  Instead, Respondent determined that Complainants would be required to pay for a line upgrade to three-phase based solely on Respondent’s determination that Complainants were the customers whose increased loads were driving the need to increase capacity on the line.
  

140. Third, Respondent’s Line Extension Policy requires an existing customer to pay the entire cost of the line extension unless the GVRP Board determines that the policy should not apply due to unusual circumstances as defined in the policy.  Those unusual circumstances include undue burden on the customer seeking service and the existence of speculative or similar real estate development.  Either the cost of the upgrade to Complainants (i.e., $2.0-3.0 million) or the nature of the Complainants’ real estate development, or both, appear to fall within the exception.  Respondent did not explain whether and, if so, why its Board of Directors determined that it would not apply the unusual circumstances exception in the case of Complainants.
  

E. First Claim for Relief:  Subjecting a Person to Prejudice or Disadvantage (§ 40-9.5-106(2), C.R.S.).  
141. As relevant to the first claim for relief, § 40-9.5-106(2), C.R.S., prohibits a cooperative electric association, as to its charges, service, or facilities or as to any other matter, from subjecting any person
 to any prejudice or disadvantage.  
142. The evidence establishes that the three-phase upgrade to the Unaweep Canyon line was a system improvement and that Respondent has long understood the need for the upgrade to rectify voltage and reliability issues on the Unaweep Canyon line.  Importantly, the evidence establishes that, in the 1999 Supplement, Respondent itself identified, and specifically referred to, the upgrade as a system improvement.  Respondent cannot assert with credibility that the Unaweep Canyon line upgrade is anything other than a system improvement.  

143. Notwithstanding its decades-long plan to upgrade the Unaweep Canyon line as a system improvement project and its statement that the upgrade is a system improvement, Respondent applied its Line Extension Policy to Complainants and required Complainants to bear the entire cost of upgrading the line to three-phase.  In view of the planning history and in view of the fact that line extensions are not included in the long-range planning process, Respondent’s position that it appropriately applied the Line Extension Charge to the upgrade is not supported by the record.  

System improvements are typically funded by the utility, and the investment in such an improvement is recovered by the utility in the rates charged to all customers.  In this case, as a result of inappropriately applying its Line Extension Policy, Respondent charged only Complainants for the cost of this system improvement.  Respondent’s action subjected 

144. Complainants to a disadvantage or prejudice in that it forced them to pay the cost of the upgrade and, thus, to bear a system cost that ought to have been borne by all of Respondent’s customers.  Under the facts of this case, it is unjust and unreasonable for Respondent to impose a system improvement charge solely upon Complainants under the guise of applying the Line Extension Policy.  

145. Respondent’s using the Line Extension Policy to impose solely on Complainants the cost of the system facilities upgrade violates the provisions of § 40-9.5-106(2), C.R.S., because it is unjust, is unreasonable, and subjected each Complainant to a prejudice or disadvantage.  Town of Fountain v. Public Utilities Commission, 447 P.2d 527 (Colo. 1968) (Town of Fountain).  

F. Second Claim for Relief:  Maintaining Unreasonable Difference as to Charges or Facilities (§ 40-9.5-106(2), C.R.S.).  
146. As relevant to the second claim for relief, § 40-9.5-106(2), C.R.S., prohibits any cooperative from establishing or maintaining “any difference as to ... charges, service, or facilities or as to any other matter, either between localities or between any class of service.”  

147. The record establishes that Respondent maintained a difference as to service and service quality between the geographic area served by the Unaweep Canyon distribution line and other geographic areas within its service territory.  For example, over many years, the single-phase Unaweep Canyon line experienced the largest number of service outages on Respondent’s system; experienced the largest voltage drops on Respondent’s system; and experienced other system reliability problems.  Respondent determined decades ago that the Unaweep Canyon line should be upgraded to three-phase to alleviate or to ameliorate these identified and persistent system reliability issues that are due to the length of the Unaweep Canyon line and the remoteness of the Gateway area.  As an additional example, Respondent did not upgrade the capacity of the Unaweep Canyon line to serve 2005 and 2010 loads that Respondent forecasted with the result that Respondent was unable to serve additional commercial load in the Gateway area, as Respondent admitted when it instituted its moratorium.  Respondent failed to take the action necessary to assure that the customers who take electric service from this distribution line receive the same level and quality of service as customers in other parts of its system.  The record establishes that Respondent maintained an unreasonable difference as to facilities between localities within its service territory.  

148. In addition, the record establishes that Respondent did not offer to Complainants the option to “stage” the Unaweep Canyon line upgrades in order to match better the growth in Complainants’ load at Gateway.  Respondent does not dispute that it made “staging” offers to other customers whose load was increasing and to whom, as a result, the Line Extension Policy presumably would apply.  Instead of offering to Complainants (or even discussing with Complainants) a “staging” option, Respondent informed Complainants that their only option was to pay for the Unaweep Canyon line’s three-phase upgrade in accordance with Respondent’s Line Extension Policy.  The record establishes that Respondent maintained an unreasonable difference as to charges.  

149. Further, upgrading the Unaweep Canyon line benefited all of Respondent’s customers because the excessive line losses on that line were reduced, thus reducing Respondent’s purchased power and, presumably, customers’ rates.  Upgrading the Unaweep Canyon line also benefited Respondent’s customers taking power from that distribution line because the upgrade eliminated or greatly reduced the long-standing service reliability, service interruption, and service quality issues on that line.  By using the Line Extension Policy to require Complainants to pay for the Unaweep Canyon line system improvement, Respondent favored its other customers by allowing them to reap the benefits of the system improvement, which they all shared, without having to pay the cost of that improvement.  The record establishes that Respondent maintained an unreasonable difference as to charges.  
150. Finally, Respondent inappropriately applied its Line Extension Policy to a system improvement.  In addition, assuming the Line Extension Policy applied in these circumstances (which it did not), Respondent failed to follow its Line Extension Policy.  As a result, Respondent required Complainants to pay the full cost of the Unaweep Canyon line upgrade.  Complainants would not have been required to pay the full cost if the Line Extension Policy had been applied correctly and appropriately.  The record establishes that Respondent maintained an unreasonable difference as to charges (i.e., line extension charges).  
G. Third Claim for Relief:  Unjust and Unreasonable Charges (§ 40-9.5-106(3), C.R.S.).  
151. As relevant to the third claim for relief, § 40-9.5-106(3), C.R.S., requires the rates, charges, and regulations of a cooperative electric association to be just and reasonable.  A complaint based on alleged violation of this provision must be signed by  

[a] the mayor, the president or chairman of the board of trustees, or a majority of the council, commission, or other legislative body of an affected county, city and county, city, or town, [b] an affected public utility, … [c] any one or more affected entities constituting a separate rate class of the [rural electric] association or … [d] by not less than twenty-five customers or prospective customers of such association.  

Section 40-9.5-106(3), C.R.S. (material in brackets supplied).  The quoted language establishes a standing requirement by identifying the person or persons who may bring an action under § 40-9.5-106(3), C.R.S.  

152. Respondent asserts Complainants are not within any of the four categories and that, as a result, Complainants lack standing to file a complaint based on § 40-9.5-106(3), C.R.S.  Respondent argues that, because Complainants lack standing, the Commission lacks jurisdiction over the third claim for relief and, thus, that claim must be dismissed.  Respondent’s Revised Opening Statement of Position at 2-5.  

153. Complainants respond that, because they are the only entities affected by the Line Extension Policy charge at issue, they are the only entities required to sign the Complaint.  Complainants argue that “the Commission may entertain a complaint regarding the reasonableness of a line extension charge in the absence of the 25 signature requirement because that requirement is obviously meant to apply to rates and charges imposed on a broad customer base.”  Complainants’ Response Statement of Position at 3.  Complainants argue that Respondent’s interpretation of the statute would leave a customer, such as each of the Complainants, without redress to challenge the reasonableness of a charge that applies only to him, her, or it.  Complainants urge the Commission to reject Respondent’s interpretation of the statute because the result of applying that interpretation is unreasonable as it would allow an electric cooperative (such as Respondent) to impose unreasonable charges “on single customers (or some small number of customers) at will, without being subject to [Commission] complaint jurisdiction.”  Id. at 4.  

154. Complainants cite Decision No. C96-1234, entered in Docket No. 96F-082E (McWhorter v. Grand Valley Rural Power Lines, Inc.), as support for their position.  In that case, without discussing the standing issue, the Commission decided the merits of a complaint brought by a single individual pursuant to § 40-9.5-106(3), C.R.S.  In that complaint, Mr. McWhorter contested Respondent’s imposing on him a line extension charge that he alleged was unreasonable.  Although the decision on the merits of the McWhorter complaint is not persuasive due to the significant difference in the underlying facts, the ALJ finds it instructive that the Commission reached the merits of that complaint because to do so the Commission implicitly determined that Mr. McWhorter had standing to bring his complaint.  

155. The ALJ finds Complainants’ argument to be persuasive.  The ALJ determines that Complainants have standing to bring a complaint based on Respondent’s alleged violation of § 40-9.5-106(3), C.R.S.  

156. The ALJ now turns to the merits of the third claim for relief.  For the reasons discussed,
 the ALJ finds that Respondent did not apply its Line Extension Policy correctly in this case.  The record establishes that Respondent subjected Complainants to unreasonable charges (i.e., charges for the full cost of the Unaweep Canyon line upgrade).  

H. Fourth Claim for Relief:  Failure to Provide Reasonably Continuous and Adequate Electric Utility Service (§ 40-9.5-107(1), C.R.S.).  
157. As relevant to the fourth claim for relief, § 40-9.5-107(1), C.R.S., requires electric cooperatives to “provide reasonably continuous and adequate electric utility service to all members and customers within their certificated service areas.”  
158. The record establishes that, without an upgrade to the Unaweep Canyon line, Respondent’s facilities would be inadequate to serve additional loads at Gateway, including both the Mesa County approved loads and future loads.  Respondent has violated the provisions of §§ 40-9.5-107(1) and 107(2), C.R.S., which require electric cooperative associations to provide reasonably continuous and adequate electric utility service to all members and consumers within their certificated service areas and to provide and maintain reasonably adequate facilities for the provision of electric utility service within their certificated service areas.  

159. Respondent may not claim that it has met its statutory duties by requiring Complainants to advance the cost of the facilities that are necessary in order for Respondent to provide continuous and adequate service and facilities within its service territory.  Service and facilities are inherently inadequate when a cooperative electric association is required to place a moratorium on new loads, as Respondent did in this case.  Furthermore, this Commission has previously found that charging excessive customer contributions is tantamount to a failure to provide adequate utility service.  Town of Fountain, 447 P.2d at 531.  The size of the customer contribution required by Respondent violates the statutory duty to provide reasonably continuous and adequate service.  

160. In addition, the moratorium is itself a failure to provide reasonably continuous service and adequate electric service to commercial customers.  The moratorium is Respondent’s admission that the distribution facilities that serve the Gateway area are insufficient.  
161. Further, commercial customers are no different than other customers with respect to Respondent’s duty to provide electric service; they are entitled to adequate and continuous electric service from Respondent.  Respondent cannot use its self-imposed moratorium in combination with the application of its Line Extension Policy to force commercial customers (such as Complainants here) into the position of paying for a system improvement that, for years, Respondent has recommended be built.  
162. By failing to upgrade the line, by imposing a moratorium upon additional large loads at Gateway, and by imposing a large and disproportionate line extension charge on Complainants, Respondent failed to provide reasonably continuous and adequate electric utility service and so failed to fulfill its duty as stated in § 40-9.5-107(1), C.R.S.  
I. Fifth Claim for Relief:  Failure to Provide and to Maintain Reasonably Adequate Facilities (§ 40-9.5-107(2), C.R.S.).  
163. As relevant to the fifth claim for relief, § 40-9.5-107(2), C.R.S., requires that electric cooperatives “provide and maintain reasonably adequate facilities for the provision of electric utility service within their certificated service areas.”  By its own admission, Respondent had inadequate facilities to meet the reasonably foreseeable needs of Complainants and of other customers (and potential customers) on the Unaweep Canyon line.  Respondent required Complainants to pay the entire cost of the facilities necessary adequately to meet both Complainants’ electric needs and the needs of all customers on the line.  The record, as discussed above, supports a determination that, in contravention of its duty as stated in § 40-9.5-107(2), C.R.S., Respondent failed to provide and to maintain reasonably adequate facilities for the provision of electric utility service.  

J. Relief.  
164. The record in this proceeding establishes that Respondent has violated applicable statutory provisions and has not met its statutory obligations.  Based on the record, the ALJ finds that Complainants have established that they are entitled to relief.  In fashioning the appropriate relief, the ALJ is mindful that the Commission has broad power to fashion a remedy to correct statutory violations.  Mountain States Telephone & Telegraph Company v. Public Utilities Commission, 763 P.2d 1026 (Colo. 1988).  

165. By inappropriately applying its Line Extension Policy to Complainants, Respondent has imposed upon Complainants the entire cost of upgrading an existing electric distribution line (the Unaweep Canyon line) from single-phase to three-phase as a condition precedent to Complainants receiving electric service to future developments.  At the time of the hearing, Respondent estimated that cost of that upgrade to be in excess of $3.0 million.  

166. Respondent estimated the capacity of the single-phase Unaweep Canyon line at Gateway to be 1,020 kVa.  At the time of the hearing, after adding the load from the Resort’s event center,
 the total load of all customer loads (residential, commercial, and other) at Gateway was roughly equal to the capacity of the single-phase line at Gateway before any upgrade.  In addition, after the upgrade to the Unaweep Canyon line, the voltage drops, system interruptions, and other reliability issues previously experienced by customers taking service from the Unaweep Canyon line should be eliminated or ameliorated.  

167. The capacity of the Unaweep Canyon line after the upgrade will far exceed the Resort development plans as approved by Mesa County.  The record evidence shows that the Resort’s electric load that was being served by the single-phase line before the upgrade was 516 kVa.  As approved by Mesa County, the Resort’s additional (or incremental) load is or will be 436 kVa.  This incremental load is comprised of the event center load of 261 kVa and the employee dormitory load of 175 kVa.
  Thus, the maximum additional Resort load that arguably could only be served adequately by an upgrade to the Unaweep Canyon line is no greater than 436 kVa.  By contrast, after the upgrade to the Unaweep Canyon line is complete, the capacity of the line at Gateway will be 4,090 kVa.; this is 3,070 kVa of additional (or incremental) capacity.  

Under the totality of the circumstances, Complainants should not pay the full cost of the Unaweep Canyon line upgrade, which:  (a) increases the capacity of the line well beyond 

168. the approved development plans and resultant reasonably foreseeable electric loads; and (b) remedies numerous and long-standing system reliability issues.  Tempering this, however, is the fact that the Resort is the immediate catalyst for the line upgrade and advances, to some extent, the date when this necessary and long-deferred system improvement would otherwise have been made.  Consequently, Complainants are responsible for that portion of the cost to upgrade the distribution line that is equal to the cost of upgrading the line enough to meet Complainants’ existing power needs and their known increased future power needs.  Complainants’ known future power needs include neither the actual load that was already being served by the single-phase line at the time the record was closed nor the anticipated load for projects that were not approved by Mesa County at the time the record was closed.  

169. Given the unique circumstances in this case, it is appropriate for Complainants to make a customer contribution to the cost of the Unaweep Canyon line upgrade.  There is no precise or scientific method for determining the proportion of the line upgrade cost for which Complainants and Respondent, respectively, should be responsible.  The ALJ finds that the method for apportioning cost responsibility for the upgrade that is described below will yield a just and reasonable result.  

170. As discussed above, Respondent determined that the single-phase Unaweep Canyon line lacked capacity to serve the event center and the employee dormitory.  The total amount of that load is 436 kVa.  The total incremental capacity created by the three-phase upgrade is 3,070 kVa (i.e., the difference between the capacity of the single-phase Unaweep Canyon line and the capacity of the three-phase line).  Complainants are responsible for 14.2 percent of the cost of the upgrade;
 and Respondent is responsible for 85.8 percent of the cost of the upgrade.  

171. This result is just, is reasonable, and is in the public interest.  The Colorado Supreme Court has found that it is the result reached, and not the method used, that determines whether a charge is just and reasonable.  City of Montrose v. Public Utilities Commission, 629 P.2d 619 (Colo. 1981).  

172. As a result of the upgrade to three-phase, the Unaweep Canyon distribution line has capacity well in excess of the present and reasonably foreseeable needs of Complainants.  This excess capacity will benefit Respondent’s other customers because they will have the benefit of this substantial system upgrade in the form of improved reliability and the ability of Respondent to serve increased load.  Given Respondent’s long-pending plan to upgrade the Unaweep Canyon line to three-phase, given its actions that effectively isolated Complainants as the only entities/customers that would pay for the over-sized upgrade that benefited the system and all customers, and given Respondent’s failure to offer Complainants any option other than to pay for the three-phase upgrade, it is reasonable and appropriate for Respondent to pay the majority of the cost to upgrade the Unaweep Canyon distribution line.  

173. Respondent asserts that, if it is required to bear the cost of the upgrade, the resulting rate increase would be unduly burdensome to its customers.  In light of the record in this proceeding, this argument is not a legitimate reason to find that Complainants should bear the full cost of the needed and long-planned system upgrade.  In addition and nevertheless, a potential rate increase to allow Respondent to recover the cost of the upgrade would not be as burdensome as Respondent asserts.  Complainants’ witness Baron testified that, assuming Respondent pays 100 percent of the upgrade cost, the rate increase resulting from upgrading the Unaweep Canyon line to three-phase will be approximately $0.23 per month for an average residential customer.
  Such a modest increase should not be a significant financial burden to a typical residential customer.  In addition, with a load as large as Respondent forecasts for the Resort, Complainants will pay, through their rates, a substantial portion of the cost of the Unaweep Canyon line upgrade.  

174. Respondent argues that a Commission decision that grants the requested relief will create significant adverse precedent regarding potential future line extensions.  This argument is unpersuasive.  First, each complaint case is based on different facts and is decided on its merits.  Second, the relief granted in one complaint proceeding is not binding precedent in another proceeding.  Third, this case presents a unique set of facts that are unlikely to be repeated at any time in the foreseeable future in Respondent’s service territory.  It is unlikely that another circumstance will arise in which Grand Valley Power attempts, through application of its Line Extension Policy, to require one or more customers to make a construction contribution before Respondent agrees to make system improvements that had been identified in its system planning documents for decades.  

175. Respondent also argues that requiring it to bear the full cost of the upgrade to the Unaweep Canyon line would provide a subsidy to Complainants.  This argument is unpersuasive.  Respondent is not bearing the full cost.  In addition, the upgrade is a system improvement required to provide adequate and reliable service to all new or increased load at Gateway.  The upgrade is not required solely to serve the Resort loads.  Because the upgrade is a system improvement required to serve many customers, there is no subsidy involved.  

176. As discussed above, Complainants advanced the entire cost of the three-phase upgrade of the Unaweep Canyon line.  The advance is subject to Respondent’s refunding it, in whole or in part, based on the outcome of this proceeding.  Respondent will be ordered to refund to Complainants, in accordance with the provisions of Hearing Exhibit No. 24, 85.8 percent of the cost of the upgrade.  

IV. CONCLUSIONS  
177. The Commission has jurisdiction over the subject matter of this proceeding and over the Parties to this proceeding.  

178. Complainants have met their burden of proving that Respondent subjected them to prejudice or disadvantage in violation of § 40-9.5-106(2), C.R.S.  The First Claim for Relief should be granted.  

179. Complainants have met their burden of proving that Respondent maintained an unreasonable difference as to charges or facilities in violation of § 40-9.5-106(2), C.R.S.  The Second Claim for Relief should be granted.  

180. Complainants have met their burden of proving that Respondent’s charges were unjust and unreasonable in violation of § 40-9.5-106(3), C.R.S.  The Third Claim for Relief should be granted.  
181. Complainants have met their burden of proving that Respondent failed to provide reasonably continuous and adequate electric utility service as required by § 40-9.5-107(1), C.R.S.  The Fourth Claim for Relief should be granted.  

182. Complainants have met their burden of proving that Respondent failed to provide and to maintain reasonably adequate facilities as required by § 40-9.5-107(2), C.R.S.  The Fifth Claim for Relief should be granted.  

183. For the reasons discussed above, Respondent has acted in violation of the provisions of §§ 40-9.5-106(2) and 106(3), C.R.S., and has failed to comply with §§ 40-9.5-107(1) and 107(2), C.R.S.  

184. For the reasons discussed above, Complainants are entitled to a remedy for Respondent’s violations and Respondent’s failure to comply.  
185. Respondent is responsible for 85.8 percent of the cost of constructing the upgrade to the Unaweep Canyon line.  

186. Complainants are jointly responsible for 14.2 percent of the cost of constructing the upgrade to the Unaweep Canyon line.  

187. Given the posture of this proceeding in which Complainants have advanced 100 percent of the cost of the three-phase line upgrade, and Respondent has proceeded with construction of the upgrade, Complainants’ advance is subject to refund.  Respondent should be ordered to refund to Complainants in an amount equal to 85.8 percent of the amount they have advanced, with interest from the date(s) of the advance(s) at the rate of 4 percent per annum, as provided in Exhibit No. 24 at ¶ 2.  Respondent should be ordered to pay this refund within 30 days after the Commission’s decision in this matter becomes final.  

188. Complainants filed a Motion to Strike or Disregard Grand Valley Rural Power Lines, Inc.’s Comments Regarding Draft Recommended Decision, and Respondent filed a response in opposition.  The motion should be denied.  

189. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

V. ORDER  
A. The Commission Orders That:  
1. Consistent with the discussion above, the Complaint filed by Gateway Canyons, LLC, doing business as Gateway Canyons Resort, and by Western Sky Investments, LLC is granted.  

2. Grand Valley Rural Power Lines, Inc., has violated the provisions of §§ 40-9.5-106(2) and 40-9.4-106(3), C.R.S., and has failed to comply with §§ 40-9.5-107(1) and 40-9.5-107(2), C.R.S.  

3. Grand Valley Rural Power Lines, Inc., is responsible for paying 85.8 percent of the cost of the upgrade to the Unaweep Canyon Line.  

4. Gateway Canyons, LLC, doing business as Gateway Canyons Resort, and Western Sky Investments, LLC (collectively, Complainants), are jointly responsible for paying 14.2 percent of the cost of the upgrade to the Unaweep Canyon Line.  The Complainants may apportion that cost responsibility between themselves as they choose.  

5. Grand Valley Rural Power Lines, Inc., shall refund to Complainants an amount equal to 85.8 percent of the amount that Complainants have paid to Grand Valley Rural Power Lines, Inc., as an advance for construction of the three-phase upgrade to the Unaweep Canyon Line, with interest at the rate of 4 percent per annum from the date(s) of the advance(s) until paid.  The amount owing shall be paid within 30 days after the decision of the Commission in this matter becomes final.  

6. The Motion to Strike to Disregard Grand Valley Rural Power Lines, Inc.’s Comments Regarding Draft Recommended Decision is denied.  

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  Complainants and Respondent entered into an interim agreement that rendered moot the request for interim relief.  


�  This mooted Complainants' Motion for Expedited Schedule and Interim Relief.  


� The ALJ orally informed the Parties of her ruling, which this Decision memorializes.  


� Given that there was no suggestion that counsel for the Parties would accompany the ALJ on the proposed site visit, the ALJ found recordation to be of particular importance.  


� The ALJ considered, and rejected as impractical, the idea that she give a running commentary, with a court reporter transcribing the ALJ's remarks and observations, during the approximately three- hour site visit.  


� Mr. Hendricks is the sole member (i.e., owner) of both Complainants.  Mr. Hendricks's direct testimony and exhibits are Hearing Exhibit No. 1.  His oral testimony is found in December 11, 2007 transcript (Dec. 11 tr.) at 24-128.  


� Mr. Williams is President of Western Sky Investments, LLC, doing business as Gateway Canyons Land Development Company; was President of Gateway Canyons, LLC, doing business as Gateway Canyons Resort; and is general counsel to Gateway Canyons, LLC, doing business as Gateway Canyons Resort.  Mr. Williams's direct testimony and exhibits are Hearing Exhibit No. 2, and his rebuttal testimony and exhibits are Hearing Exhibit No. 3.  His oral testimony is found in Dec. 11 tr. at 129-236.  


� Mr. Baron is President and a Principal of Kennedy and Associates, an economic, utility rate, and planning consulting firm.  Mr. Baron's direct testimony and exhibits are Hearing Exhibit No. 4, and his rebuttal testimony and exhibits are Hearing Exhibit No. 5.  His oral testimony is found in Dec. 11 tr. at 236-43 and December 12, 2007 transcript (Dec. 12 tr.) at 5-203.  


� Mr. Don is Manager of Engineering for Grand Valley Power.  Mr. Don's answer testimony and exhibits are Hearing Exhibit No. 6.  His oral testimony is found in Dec. 12 tr. at 204-59 and December 13 transcript (Dec. 13 tr.) at 6-171.  


� Mr. Broughton is Executive Vice President and General Manager of Grand Valley Power.  Mr. Broughton's answer testimony and exhibits are Hearing Exhibit No. 7.  His oral testimony is found in Dec. 13 tr. at 203-18 and January 11, 2008 transcript (Jan. 11 tr.) at 9-123.  


� Mr. Gleason is Director of Projects and Business Development for San Miguel Power Association, Inc.  Mr. Gleason's answer testimony and exhibits are Hearing Exhibit No. 8.  His oral testimony is found in Dec. 13 tr. at 190-201.  


� Mr. Covillo is President and General Manager of Yampa Valley Electric Association, Inc.  Mr. Covillo's answer testimony and exhibit are Hearing Exhibit No. 9.  His oral testimony is found in Dec. 13 tr. at 173-90.  


� Mr. Hedrick is a Senior Consultant employed by C.H. Guernsey & Company, a firm of engineers, architects, and consultants.  Mr. Hedrick's answer testimony and exhibits are Hearing Exhibit No. 10.  His oral testimony is found in Jan. 11 tr. at 123-77.  


�  As to Hearing Exhibit No. 29, only Schedule J-1.0 was admitted.  


�  Mr. Williams testified previously.  Mr. Williams's reopened answer testimony is Hearing Exhibit No. 32.  His oral testimony is found in August 26, 2008 transcript (Aug. 26 tr.) at 94-169.  


�  Mr. Baron testified previously.  Mr. Baron's reopened answer testimony is Hearing Exhibit No. 33.  His oral testimony is found in Aug. 26 tr. at 169-90.  


�  Mr. Don testified previously.  Mr. Don's reopened direct testimony and exhibits are Hearing Exhibit No. 31.  His oral testimony is found in Aug. 26 tr. at 44-94.  


�  Mr. Thompson is a Senior Planner employed by the Mesa County Department of Planning and Economic Development.  Mr. Thompson's reopened direct testimony and exhibits are Hearing Exhibit No. 30.  His oral testimony is found in Aug. 26 tr. at 8-44.  


�  Hearing Exhibit No. 43 was marked but was not offered.  


�  Hearing Exhibit No. 35 was offered but was not admitted.  


�  The oral closing arguments are found at Aug. 26 tr. at 192-215.  


� Unless the context indicates otherwise, reference in this Decision to Gateway Canyons is to this Complainant.  


�  Unless the context indicates otherwise, reference in this Decision to Western Sky is to this Complainant.  


� Unless the context indicates otherwise, reference in this Decision to the Resort is to the Gateway Canyons Resort.  


� In addition to the Resort, Western Sky manages other Colorado facilities and properties owned by John S. Hendricks and his family.  These other facilities and properties are not the subject of the Complaint.  


�  The majority of the member-customers are residential electric customers.  


�  Grand Valley Power's service territory also is located in the Counties of Delta and Garfield, Colorado.  


�  Hearing Exhibit No. 7 at JDB-3 is the Respondent’s Line Extension Policy.  The Line Extension Policy is discussed in this Decision, infra.  


�  The timeline for a major subdivision/PUD is shown in Hearing Exhibit No. 30 at RWT-1.  


�  This PUD is found at Hearing Exhibit No. 1 at JSH-1.  


�  The Resort facilities constructed in accordance with the approved PUD are discussed below.  


� By beginning construction of facilities at the Resort, it appears that Complainants have met this requirement.  There appears to be no requirement that all planned facilities be constructed within ten years.  


�  These meetings and all subsequent Mesa County planning-related work concerning the golf course community occurred after the Complaint in this case was filed.  


�  It appears that this approval may have been subject to flood plain-related requirements related to the golf course development’s proximity to the Delores River.  At the least, Mesa County Planning staff informed Complainants that, prior to Mesa County Planning’s final approval of the golf course development, Complainants would need to apply for, and to obtain, Federal Emergency Management Agency flood plain analysis and approval.  


�  The developer may submit up to three Concept Plans based on an approved Sketch Plan.  


�  This application is Hearing Exhibit No. 39.  


�  The fifth and sixth steps may occur concurrently.  


�  The effective date of this Sheet was October 23, 2006.  Thus, this is not he version of the policy in effect when the events that gave rise to the Complaint occurred.  There was testimony that these are the provisions in effect at the relevant times, and no party raised the issue that the Line Extension Policy language in the Hearing Exhibit differed from that of the Line Extension Policy in effect at the relevant time.  Accordingly, the ALJ relies on the 2006 Line Extension Policy language despite the date discrepancy.  


�  The effective date of this Sheet was October 23, 2006.  See note 38, supra.  


�  The Gateway Canyons Resort project was initially referred to as the “Hendricks project,” in reference to John S. Hendricks, who is the sole owner of Complainants.  


�  For example, an automobile museum was added as a load on the GVRPL system in 2005; and an event center was under construction at the time of the hearing.  See discussion below.  


�  See, e.g., Hearing Exhibit No. 31 at LSD-28.  Respondent prepared this exhibit based on billing information for constructed buildings and on information in Complainants’ In-Progress Conceptual Master Plan for future buildings.  (The In-Progress Conceptual Master Plan is discussed below.)  The exhibit is Respondent’s estimate of Complainants’ load at full build-out.  


It is important to note that there is no time line for full build-out and that, at the time of the hearing, Mesa County had not approved a Concept Plan that would allow additional build-out beyond the recorded Final Plan and Final Plat.  In fact, nothing is certain beyond the existing buildings and completion of construction of the event center.  At no time, including the period before Respondent established a moratorium (discussed below), did Complainants indicate to Respondent the date on which, or a time frame within which, either the build-out of the Resort would be complete or any other development by Complainants at Gateway would be commenced or completed.  Given the process by which Complainants will evaluate and construct each new phase at the Resort and any other development at or near Gateway, Complainants could not have indicated such a date to Respondent.  In fact, at the hearing. Complainants were unable to indicate either the date on which the next phase of the build-out would commence or the time frame within which full build-out would be completed.  


� This is to be distinguished from the golf course development for which the Mesa County planning process began in October and November 2007.  See discussion supra.  


�  The facilities in the Concept Plan include the cancelled employee dormitory with an estimated load of 175 kVa.  


�  Complainants’ In-Progress Conceptual Master Plan is found at Hearing Exhibit No. 31 at LSD-27.  In that document, Complainants identify “the elements [they] are hopeful of building at Gateway Canyons.  [The] list is in addition to the existing 56 hotel rooms, general store, retail, restaurant, museum and admin. offices.  The list includes items that have been approved for construction, and items that are still in the planning stages with a final decision to be made based on the results of ongoing feasibility studies, demand and the availability of appropriate funding.”  Id. at 1.  Complainants gave the document to Respondent at an April 2008 meeting held to discuss Complainants’ future development plans on the land owned by Complainants near Gateway, Colorado and the Resort.  


�  Construction at the Resort began in 2003.  


�  Grand Valley Power’s 1992-1993 Construction Work Plan (January 1992) is Hearing Exhibit No. 6 at LSD-10.  That document, at 28-29, contains the discussion concerning the referenced upgrades.  


�  As relevant here, voltage drop is of concern to Respondent because, if a primary distribution line “cannot maintain proper voltage levels, inadequate service will be delivered to the customers.”  Hearing Exhibit No. 6 at LSD-9 at Part I at 20-21.  


� Respondent is a recipient of Rural Utilities Service (RUS) loan funds.  As a recipient of funds, Respondent is subject to the RUS regulations related to rural electric cooperatives; those regulations are found in title 7 of the Code of Federal Regulations (CFR).  The definition of a “system improvement,” as stated in 7 CFR § 1710.2, is “the change or addition to electric plant facilities to improve the quality of electric service or to increase the quantity of electric power available to RE Act beneficiaries.”  Hearing Exhibit No. 27.  The Unaweep Canyon line upgrade to three-phase is a system improvement, as defined in 7 CFR § 1710.2(a).  This is consistent with Respondent’s own statement, made in 2003 (years before commencement of this proceeding), that the monies necessary to upgrade the Unaweep Canyon line are system improvement funds.  


�  The dispute that led to filing the Complaint had begun by October 2006.  


�  As discussed below, this approach would have been consistent with, and implemented correctly, Respondent’s Line Extension Policy.  


�  The cost estimate was later revised to over $3.0 million.  


�  This is the first step in the planning process.  


�   Construction of the Resort began in 2003.  


�  This Bulletin was effective May 10, 1995 and, by its terms, expired seven years from its effective date (i.e., May 2002).  


�  The record is not clear whether Complainants actually made an application for increased electric service.  In the absence of such an application, Respondent’s application of, and reliance on, the Line Extension Policy is problematic.  For purposes of this discussion, however, the ALJ assumes that Complainants made an application for increased electric service.  


�  Respondent described its reasoning as follows:  increased capacity on the Unaweep Canyon line would not have been necessary “but for” Complainants’ increased load; and, thus, the upgrade would not have been necessary “but for” Complainants’ increased load.  Following this rationale, Respondent determined that the Line Extension Policy applied to Complainants and required Complainants to pay the entire cost of upgrading the Unaweep Canyon line.  For the reasons stated, this rationale is not supported by the plain language of the Line Extension Policy and is not persuasive; and Respondent did not correctly apply its Line Extension Policy.  


�  There is also virtually no evidence with respect to any circumstance in which the GVRP Board applied the exception.  


�  Each Complainant is a person, as that term is defined in § 40-1-102(10), C.R.S.  


�  See generally discussion concerning the Unaweep Canyon Distribution Line upgrade as a system improvement, the discussion concerning Respondent’s misapplication of its Line Extension Policy, and the discussion of the other claims for relief.  


�  This is the last Resort facility that Complainants have both definite plans to construct and Mesa County approval to construct.  


�  The employee dormitory has received Mesa County approval but has been cancelled by Complainants’ management.  The ALJ nonetheless includes this facility as part of the incremental load because Complainants can construct the facility without additional Mesa County planning approval.  In addition, the record is unclear as to whether and, if so, when Complainants informed Respondent that the facility would not be constructed or that the construction was postponed.  Because the employee dormitory had received Mesa County approval at the time Respondent applied its Line Extension Policy, the ALJ finds it appropriate to include the employee dormitory load as part of the Resort’s incremental load at Gateway.  


�  This is calculated by dividing 436 kVa (the Resort’s load that Respondent claimed it could not serve without an upgrade to the Unaweep Canyon line) by 3,070 kVa (the incremental capacity of the Unaweep Canyon line as a result of the upgrade to three-phase).  


�  This amount per month will be lower under the relief granted by the ALJ because Complainants will pay 14.2 percent of the cost.  
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