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I. statement

1. On February 23, 2010, the City of Durango (Durango or City) filed an application seeking authority to develop a section of the hard-surface Animas River Trail within the Durango & Silverton Narrow Gauge Railroad (DSNGR) right-of-way.  The City also seeks authority to improve the existing at-grade pedestrian crossings of the railroad, as well as installing several new at-grade trail crossings.  

2. More specifically, Durango proposes to extend the Animas River Trail to the north Durango city limits by constructing a multi-use pedestrian and bicycle trail using sections of the Railroad right-of-way north of 32nd Street.  The City proposes to alter existing at-grade trail crossings of the DSNGR at 32nd Street, National Inventory No. 253707D, and 36th Street National Inventory No. 253710L.  The City also proposes to provide at-grade trail crossings of the DSNGR through a request for a permanent waiver to Commission Rule 4 Code of Colorado Regulations (CCR) 723-2-7211(g) which requires that pedestrian and/or bicycle paths crossing mainline trackage be grade separated to allow the construction of four new at-grade pedestrian and bicycle crossings at 37th Street, the north end of Silverton Street, City right-of-way, Animas View Drive, City right-of-way, and Cameron Parcel.  

3. Notice of the application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on March 4, 2010.  As a result, Petitions to Intervene in this matter were due by April 5, 2010.
  Several parties filed comments and/or interventions.

4. On April 5, 2010, Ms. Sherry G. Puig filed a Motion for Permission to Intervene in this matter through legal counsel.  Ms. Puig indicates that she is the owner of several properties that abut the section of the DSNGR right-of-way at issue in this docket.  Ms. Puig represents that the proposals contained in the Application could affect her pecuniary or tangible interests.  Ms. Puig further represents that her interests will not otherwise be adequately represented in this matter.

5. On April 5, 2010, Cooper Properties Partnership, LLLP (Cooper Properties) filed its Motion for Permission to Intervene in this matter through legal counsel.  Cooper Properties owns several properties that abut the section of the DSNGR right-of-way at issue in this docket.  Cooper Properties represents that the proposals contained in the Application could affect its pecuniary or tangible interests.  Cooper Properties further represents that its interests will not otherwise be adequately represented in this matter.

6. On April 23, 2010, the DSNGR filed a Motion for Late Intervention.  DSNGR represents that it supports the City’s Application.  However, it determined it was necessary to intervene in this matter after reviewing the comments and petitions to intervene that have been submitted.  DSNGR expresses concern that it could be adversely affected by any changes in the alignment of the trail plan and associated crossings, or by claims adverse to DSNGR ownership of the railroad right-of-way, which have been asserted or advocated by one or more of the parties submitting comments in this proceeding.  DSNGR therefore seeks permission to intervene in this docket.

7. On April 26, 2010, Mr. Timothy Wolf filed a Motion for Permission for Late Intervention.  Mr. Wolf represents that the DSNGR has a right-of-way that lies within property Wolf owns, which right-of-way is 100 feet wide and extends 50 feet on both the eastern and western sides of the DSNGR track.  Mr. Wolf claims that proposals and representations made by Cooper Properties will adversely affect his property interests as they relate to that property adjacent to the DSNGR tracks.  Therefore, Mr. Wolf requests that his late-filed intervention be granted.  Mr. Wolf also provides a detailed response to the Motion to Intervene of Cooper Properties. 

8. On April 29, 2010, Mr. Michael C. Fenton filed a Motion for Late Intervention.  Mr. Fenton claims that any realignment and/or elimination of crossings that varies from the City’s proposal could adversely affect his property interests.  Therefore, Mr. Fenton seeks permission to intervene in this matter.

9. On April 14, 2010, at the Commissioners’ Weekly Meeting, the Commission, by minute entry, deemed the application complete pursuant to § 40-6-109.5, C.R.S.

10. On April 30, 2010, the Commission issued Decision No. C10-0412, referring the above captioned matter to an Administrative Law Judge (ALJ) for hearing or disposition.  The Commission, recognizing the complexity of the City’s Application, ordered that it was essential it refer the Application to an ALJ to gather additional information on the Application, the proposed trail itself, legal briefing on the jurisdictional issues, disposition of the interventions, determination of whether a public hearing on this matter would be appropriate, and a determination of the merits of the Application.

A. Interventions

11. Commission Rule of Practice and Procedure 4 CCR 723-1-1401(a) requires that notice of intervention as of right or a motion to permissively intervene shall be filed within 30 days of the Commission notice of any docketed proceeding.  The Commission issued notice of the application on March 4, 2010.  Consequently, the deadline to intervene as of right or to petition to permissively intervene in the above-captioned proceeding was April 5, 2010.  The Motions to Intervention of Ms. Puig and Cooper Properties were timely filed.  The Motions to Intervene of DSNGR, Mr. Wolf, and Mr. Fenton were not timely.  Rule 1401(a) further provides that “[t]he Commission may, for good cause shown, allow late intervention, subject to reasonable procedural requirements.”
12. Rule 1401(b) requires that a notice of intervention as of right, “shall state the basis for the claimed legally protected right that may be affected by the proceeding.”  

13. Pursuant to Rule 1401(c), a motion to permissively intervene shall:

state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted.

Rule 1401(c) further requires that:

the motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.

14. With regard to Ms. Puig and Cooper Properties, it is found that both parties demonstrate specific interests that justify intervention.  In addition, both parties demonstrate that the City’s Application may substantially affect their individual pecuniary or tangible interest and that those interests would not otherwise be adequately represented in the docket.  Therefore, Ms. Puig and Cooper Properties are granted Intervenor status in this matter.

15. Regarding DSNGR, it represents that while it supports Durango’s Application, it nonetheless has concerns regarding its legal interests based on the comments and motions for intervention filed in this docket.  It is evident that DSNGR could not have determined it was in its interest to intervene in this docket until comments and motions to intervene were filed which advocated for amendments to the Application that bear directly on DSNGR’s legal interests.  Therefore, it is found that DSNGR states good cause to grant its late-filed intervention.  Therefore, DSNGR’s Motion for Late-Filed Intervention is granted.

16. Regarding Mr. Wolf’s late-filed intervention, while the ALJ harbors some concerns regarding the reasons expressed by Mr. Wolf for seeking intervention at such a late date, it is nonetheless found that Mr. Wolf states good cause to grant his late-filed intervention.
  Therefore, Mr. Wolf’s Motion for Late-Filed Intervention is granted. 

17. Regarding Mr. Fenton’s Motion for Late-Filed Intervention, the ALJ harbors similar concerns regarding the untimely filing of the Motion.  However, as with Mr. Wolf, the ALJ finds the Mr. Fenton states good cause to grant his late-filed intervention.  Therefore, Mr. Fenton’s Motion for Late-Filed Intervention is granted.

18. Therefore, the Intervenors in this docket are Ms. Sherry G. Puig, Cooper Properties, DSNGR, Mr. Timothy Wolf, and Mr. Michael C. Fenton.

B. Pre-hearing Conference

19. In order to facilitate the orderly resolution of this proceeding, it is appropriate to schedule a pre-hearing conference.  Therefore, the undersigned ALJ sets a pre-hearing conference for June 11, 2010 at 9:00 a.m. in accordance with Rule 1409(a) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  

20. Parties should be prepared to discuss all issues contemplated by Rule 1409(a), including, without limitation, the establishment of hearing dates and a procedural schedule governing this case to ensure compliance with statutory timelines.  Parties should also be prepared to provide information on the status of any project designs, as well as progress regarding a construction and maintenance agreement.

21. Since all parties are located in Durango, Colorado, the pre-hearing conference will be available to counsel and parties situated in Durango by telephone.  Parties participating by teleconference are to call (303) 869-0599 at 9:00 a.m. at which time the party will automatically be patched into Commission Hearing Room B.  

22. The undersigned ALJ notes that two of the intervenors in this matter appear pro se (without legal counsel).  Commission Rule 4 CCR 723-1-1201(b)(I) provides that an individual may represent his or her own interests.  However, it is important to note that pro se parties are held to the same standard as those parties in a proceeding represented by legal counsel.  As such, neither pro se party will be afforded special privileges, accommodation, or exemption from the Commission Rules of Practice and Procedure, the Colorado Rules of Civil Procedure (C.R.C.P.), or the Colorado Rules of Evidence (C.R.E.) that this Commission is lawfully required to follow.  Therefore, it is essential that each party to this proceeding be at a minimum, familiar with the Commission’s Rules of Practice and Procedure.  Any evidentiary hearing will follow the C.R.C.P. and C.R.E. and it is urged that the pro se parties familiarize themselves with those rules as well.  

II. order

A. It Is Ordered That:

1. The Motion to Intervene of Ms. Sherry G. Puig is granted.

2. The Motion to Intervene of Cooper Properties Partnership, LLLP is granted.

3. The Late-Filed Motion to Intervene of the Durango & Silverton Narrow Gauge Railroad is granted.

4. The Late-Filed Motion to Intervene of Mr. Timothy Wolf is granted.

5. The Late-Filed Motion to Intervene of Mr. Michael C. Fenton is granted.

6. A pre-hearing conference is scheduled in this matter as follows:


DATE:

June 11, 2010


TIME:

9:00 a.m.


PLACE:
Commission Hearing Room



1560 Broadway, Suite 250



Denver, Colorado

7. Parties from outside the Denver Metropolitan area are to call (303) 869-0599 to participate in the pre-hearing conference by telephone.

8. This Order is effective immediately.

	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________

Administrative Law Judge
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� The 30-day notice period expired on April 3, 2010 which was a Saturday.  Commission Rule 4 CCR 723-1-1203 provides that “when the day for the performance of any act under these rules … falls on a Saturday, Sunday, legal holiday, or any other day when the Commission’s office is lawfully closed, then the day for performance or effective date shall be continued until 5:00 p.m. on the next business day.”  In this instance, the next business day was Monday April 5, 2010.


� Comments were received by Lowell and Twilah Bell, Elkton Townhomes Homeowners’ Association, Mr. Mike Fenton, Mr. Steve Zeller, Mr. Time Wolf, and Ms. Cathy Crum.


� While the ALJ finds Mr. Wolf’s concerns that alternative proposals discussed by other parties may have an adverse affect on his property interests compelling and a reason to grant his intervention, it is important to note that issues described by Mr. Wolf that appear to be related to property disputes with Cooper Properties are beyond the jurisdiction of this Commission and will not be entertained as part of any party’s position in this matter.  
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