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I. STATEMENT
1. On December 3, 2009, Black Hills/Colorado Gas Utility Company, LP (Black Hills) filed its Application to Appeal a Land Use Decision of the City of Woodland Park Denying an Application for a Conditional Use Permit and Temporary PUD Amendment to Install and Operate a Temporary Compressor Intended as a Short-Term Solution for Low Pressure Conditions on a Portion of the Company's System During Conditions of Extreme Cold Weather.  

2. The Commission published notice of the Application filed on December 4, 2009.

3. The City of Woodland Park (City) and Staff of the Public Utilities Commission (Staff) timely intervened.

4. The application was deemed complete by minute entry and referred to an administrative law judge for disposition during the Commission’s Weekly Meeting held January 13, 2010.

5. On February 1, 2010, Black Hills filed the Direct Testimony and Exhibits of Steve C. Coleman, Operations Manager, Black Hills; David Nathan Moody, Vice President of Operations, Summit Utilities, Inc., doing business as Colorado Natural Gas, Inc.; Nicholas Y. Lauria, Fire Chief, Northeast Teller County Fire Protection District of Woodland Park, Colorado; and Cristin Cochran.

6. On February 8, 2010, the City stated that the preferred location for the Public Hearing in this matter is the City of Woodland Park City Hall, 220 W. South Avenue, Woodland Park, Colorado 80863. The City also filed the List of Individuals or Groups to Receive Notice of Public Hearing.

7. On February 9, 2010, Black Hills filed its Notice of Public Comment Hearing including the location preferred by the City and served the same upon those designated by the City.

8. By Decision No. R10-0126-I, a Public Hearing was scheduled to take comment from the public regarding the Application in addition to other procedural matters.  Black Hills was ordered to provide notice of the public hearing to those individuals and groups identified on Woodland Park’s List of Individuals or Groups to Receive Notice of Public Hearing by first class mail.

9. In order to accommodate scheduling requested, the City was further ordered to provide notice by first class mail to those individuals and groups known to have an interest in the subject matter of this proceeding as indicated by prior appearances before the Woodland Park City Council (City Council); to post notice of the public comment hearing on its website as well as on a board where meeting agendas are customarily posted by the City; to announce during the Woodland Park Planning Commission’s intervening meeting that the public hearing will be conducted; and to announce during an intervening City Council meeting that the public hearing will be conducted.  The parties agreed to the scope of notice ordered during the prehearing conference.

10. On February 10, 2010, an additional Notice of Public Comment Hearing was filed demonstrating further notice provided.

11. At the scheduled time and place, the Public Hearing was convened.  Several witnesses commented regarding concerns about the pending proceeding and receipt of one written comment submitted via email was acknowledged.

12. On March 18, 2010, the Unopposed Motion for Approval of Settlement Agreement and Suspension of Procedural Schedule Pending Ruling on this Motion was filed by Black Hills and the City. The parties request entry of an order approving the Settlement Agreement and authorizing Black Hills to maintain, repair, and operate the temporary compressor until November 1, 2011 (subject to the provisions of Paragraph 3 of the Settlement Agreement).  A copy of the Settlement Agreement is attached hereto as Appendix A.

13. Staff has authorized counsel filing the unopposed motion to state that Staff supports the settlement agreement and the unopposed motion.

14. By Decision No. R10-0280-I, the undersigned administrative law judge (ALJ) scheduled a hearing to consider the unopposed motion and identified issues to be addressed during the hearing.  The parties were invited to file responses to the questions/issues in advance of the scheduled hearing date.  If the parties chose to do so, the ALJ stated that the need to conduct the hearing would be reconsidered.

15. On April 12, 2010, the Black Hills' Responses to Questions Relating to Settlement Agreement.DOC was filed by Black Hills.  Counsel for the City reviewed and commented on the responses and authorized Black Hills to state that the City does not object to any of the responses.  Trial Staff reviewed and commented on the responses and authorized Black Hills to state that Trial Staff supports the responses.  Such responses are attached hereto as Appendix B and incorporated by reference.  The responses will be considered in further support and clarification of the motion.

16. In light of the responses submitted, and to give consideration to the same, the hearing on the unopposed motion was vacated.  Having given due consideration, the unopposed motion will be decided.

II. FINDINGS OF FACT AND CONCLUSIONS THEREON

A. Settlement Agreement

17. Black Hills installed a compressor (the Compressor) on leased property at lot 202 of the Stone Ridge Subdivision, which is within the City's boundaries as a temporary solution to low pressure conditions.

18. On December 4, 2010, Black Hills filed a Complaint, Motion for Temporary Restraining Order, and Motion for Preliminary Injunction against the City in the District Court, County of Teller, State of Colorado, Case No. 09CV428 (the Lawsuit). 

19. On January 6, 2010, the District Court entered a minute order granting Black Hills an injunction prohibiting enforcement of the Decision pending the outcome of this docket. A formal preliminary injunction order was entered by the District Court on February 10, 2010.

20. Black Hills filed the above-captioned application (PUC Application) appealing the City's decision denying Black Hill's Application for a Conditional Use Permit and Amendment to the Stone Ridge Planned Use Development (PUC Proceeding).

21. To avoid the risks of litigation, additional attorney's fees and costs, and the inconvenience of further court and regulatory proceedings, the parties have entered into the Settlement Agreement.  Black Hills and the City agree that all issues in dispute between them, or that could have been disputed between them, in this docket have been resolved to their satisfaction.

22. Public comments have been received in this docket both orally at the public comment hearing and in writing. Black Hills and the City agree that the pre-filed testimony and exhibits filed on behalf of Black Hills in this docket shall be admitted into evidence without cross-examination. Such testimony and exhibits address the topics raised by the public commenters.

23. The parties contend that approval of the compromise is in the public interest.  Black Hills and the City request that the Commission enter an order approving the Settlement Agreement and authorizing Black Hills to maintain, repair, and operate the temporary compressor until November 1, 2011 (subject to the provisions of Paragraph 3 of the Settlement Agreement). 

III. Discussion

24. By Decision No. R10-0280-I, the undersigned raised questions to the parties regarding the proposed settlement.  Having reviewed such responses, some concern remains as to implementation of the agreement.

25. Under the terms of the agreement, which option Black Hills chooses to pursue will not be known until June 1, 2010.

26. As to Option A, all milestones identified are beyond Black Hills’ control, but are estimated to occur over approximately 15 months.

27. Option B would require Commission consideration of a rate adjustment by the Commission potentially taking approximately seven months.  While Option B relies upon more milestones within the control of Black Hills, it is still estimated to take approximately 16 months.  Option B depends upon the availability of third-party contractors and the cooperation of customers in providing access to their premises.

28. The Settlement Agreement contemplates removal of the Compressor by November 1, 2011 – a period of 17 months.  

29. The undersigned ALJ is not concerned as to the spirit of the agreement; however, concerns remain about potential delays such as discovery that one option may prove not feasible for reasons beyond the control of either party or the potential for service disruption caused by unforeseeable intervening events. 

30. Without determining the parties’ intent, one might construe the Settlement Agreement so narrowly to find that Black Hills is required to do little more than timely elect Option A because the remainder of implementation is beyond its control.  On the other end, service to customers could potentially be jeopardized by Black Hills’ discovery of a mistake, the correction of which delays completion of the project. 

31. Thus, to ensure progress consistent with the express intent of the agreement and to minimize delay caused by potential unforeseen events or events beyond the control of the parties, interim reporting will be ordered.  

32. The parties’ agreement provides that, in the event a dispute arises regarding any of the terms and conditions of this Order (including the terms and conditions of this Settlement Agreement), the parties agree that their sole remedy shall be the filing of an appropriate motion in the PUC Proceeding for clarification or modification of the Order or other resolution of the dispute.  Because the concerns identified above go to those circumstances giving rise to the need for relief, additional progress reporting will benefit the Commission. 

33. Ensuring timely information to the Commission and the City will aid in identification of unforeseen events as well as reasonable efforts to mitigate such events.

34. Finally, the Settlement Agreement does not specify events occurring upon successful completion of the Settlement Agreement.  Thus, the proceeding will remain open pending compliance.  However, upon successful performance under the Settlement Agreement, the parties will be ordered to notify the Commission so that this matter may be closed.

IV. ORDER

A. The Commission Orders That:

1. The Unopposed Motion for Approval of Settlement Agreement and Suspension of Procedural Schedule Pending Ruling on this Motion filed by Black Hills/Colorado Gas Utility Company, LP, also known as Black Hills Energy (Black Hills), and the City of Woodland Park filed March 18, 2010, is approved.

2. The Direct Testimony and Exhibits of Steve C. Coleman, Operations Manager, Black Hills; David Nathan Moody, Vice President of Operations, Summit Utilities, Inc., doing business as Colorado Natural Gas, Inc.; Nicholas Y. Lauria, Fire Chief, Northeast Teller County Fire Protection District of Woodland Park, Colorado; and Cristin Cochran filed February 1, 2010, are admitted into evidence.

3. The Settlement Agreement attached hereto as Appendix A is made an Order of the Commission.

4. Black Hills is authorized to maintain, repair, and operate the temporary compressor until November 1, 2011 subject to the provisions of Paragraph 3 of the Settlement Agreement and this Recommended Decision.  

5. Black Hills shall report the settlement option chosen to pursue on or before June 15, 2010.

6. Black Hills shall file quarterly reports informing the Commission as to progress in the performance of the Settlement Agreement, the first of which shall be filed on or before October 1, 2010.  Thereafter, Black Hills shall file those status reports on January 1, 2011, April 1, 2011, July 1, 2011, October 1, 2011, etc.

7. Black Hills is required to inform the Commission in writing within ten days after completion of performance under the Settlement Agreement.  Completion will be expected before November 1, 2011.  Upon filing of notification of completion, no further quarterly status reports will be required.

8. The Commission retains jurisdiction to enter further required orders.

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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