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I. statement

1. On February 23, 2010, the Board of County Commissioners of Pueblo County, Colorado (Pueblo County or Applicant) filed an application seeking authority to relocate an existing at-grade crossing at the crossing of Lime Road with the BNSF Railway Company (BNSF) and Union Pacific Railroad Company (UPRR) and requests to widen the relocated roadway and install active warning at the new crossing consisting of flashing light signals with gates.  The existing National Inventory numbers for the crossings are 748498T for the BNSF crossing and 245077R for the UPRR crossing.  

2. Notice of the application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on March 1, 2010.

3. On March 30, 2010, UPRR filed an Entry of Appearance and Notice of Intervention.  UPRR opposes the grant of the Application for several reasons and requests that the Commission deny the Application.  

4. On March 31, 2010, BNSF filed an Entry of Appearance and Notice of Intervention.  BNSF represents that it does not oppose the Application as long as the Applicant agrees to pay all actual costs associated with the improvements it seeks and the Applicant enters into an agreement acceptable to BNSF.

5. On April 9, 2010, pursuant to Decision No. C10-0333, the Commission deemed the Application complete and referred to matter to the undersigned Administrative Law Judge (ALJ) for disposition.  In deeming the Application complete, the Commission noted that despite requesting cost information for the railroad related work on November 15, 2007, neither BNSF nor UPRR had, as of the date of the Commissioner’s Weekly Meeting on April 7, 2010, provided the cost information to Pueblo County.  The Commission further required BNSF and UPRR to provide the necessary cost estimates and front sheet in this matter within 60 days after the date of its order, or June 8, 2010.  

6. On April 16 2010, UPRR filed a Motion to Dismiss Pueblo County’s Application.  UPRR argues that the Application should be dismissed because it was not signed by an attorney as required by Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(a).  UPRR also cites as additional grounds for dismissal that the Application fails to identify “exactly to where the crossing will be moved.”  Rather, UPRR argues that the Application merely approximates the distance as 500 feet north of the current location.  UPRR argues that there is no profile drawing attached to the Application that shows by railroad milepost, exactly where the new crossing is proposed; nor is there a metes and bounds description to enable UPRR to fully evaluate the matter from an engineering standpoint.

7. On April 23, 2010, BNSF filed a pleading indicating it joins in UPRR’s Motion to Dismiss.

8. The undersigned ALJ finds UPRR’s arguments unpersuasive and therefore denies its Motion to Dismiss.  UPRR points to Commission Rule 1201(a) and Commission Decision No. C04-0884 for the proposition that Pueblo County’s Application was required to be filed by an attorney. 

9. UPRR’s argument fails to consider the full text of Rule 1201(a) and more critically, cites to a 2004 Commission Decision that is based on a Commission Rule that has since been repealed.  Decision No. C04-0884 cited then Commission Rule 4 CCR 723-1-21, which provided in relevant part that “an individual who is a party to a Commission proceeding and who wishes to appear pro se may represent only his individual interest in the proceeding.” (Emphasis provided).  Current Rule 1201(a) provides as follows:

(b)
Notwithstanding paragraph (a) of this rule, an individual may represent:

(I)
his or her own interests;

(II)
the interests of a closely held entity as provided in §13-1-127, C.R.S.;

(III)
a partnership, corporation, association, or any other entity in order to complete forms that do not require any knowledge or skill beyond that possessed by the ordinarily experienced and intelligent layman; or

(IV)
a partnership, corporation, association, or any other entity in a proceeding involving the adoption of a rule of future effect where no vested rights of liberty or property are at stake.

An initial application filed with the Commission is such a form as contemplated in Rule 1201(b)(III).  As a result, UPRR’s argument regarding Rule 1201 is without merit.

10. UPRR also claims that the Application is deficient in that it does not provide certain information as required by Commission Rule 4 CCR 723-7-7204.  While it may be necessary for Pueblo County to provide additional information in its Application regarding the requirements of Rule 7204, this of itself does not render the Application fatal.  Surely after a two-year delay in providing Pueblo County with the necessary cost information, UPRR and BNSF can work in a cooperative manner in order to obtain more detailed information regarding the crossing.  As a result, it is found that UPRR’s arguments to dismiss Pueblo County’s Application are denied.

11. In order to facilitate the orderly resolution of this proceeding, it is appropriate to schedule a pre-hearing conference.  Therefore, the undersigned ALJ sets a pre-hearing conference for June 2, 2010 at 9:00 a.m. in accordance with Rule 1409(a) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  

12. Parties should be prepared to discuss all issues contemplated by Rule 1409(a), including, without limitation, the establishment of hearing dates and a procedural schedule governing this case to ensure compliance with statutory timelines.  Parties should also be prepared to provide information on the status of any project designs, as well as progress regarding a construction and maintenance agreement.

13. The undersigned ALJ urges Pueblo County to utilize the resources of its attorney’s office as soon as possible.  While the county was not required to have an attorney file its Application, it is imperative that it have legal counsel enter an appearance to represent its interests at the Pre-hearing Conference and any subsequent hearings that may be necessary.

II. order

A. It Is Ordered That:

1. A pre-hearing conference is schedules in this matter as follows:


DATE:

June 2, 2010


TIME:

9:00 a.m.


PLACE:
Commission Hearing Room



1560 Broadway, Suite 250



Denver, Colorado

2. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge
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