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QWEST COMMUNICATIONS COMPANY, LLC,

 
COMPLAINANT,

V.

MCIMETRO ACCESS TRANSMISSION SERVICES, LLC, XO COMMUNICATIONS SERVICES, INC., TIME WARNER TELECOM OF COLORADO, L.L.C., GRANITE TELECOMMUNICATIONS, INC., ESCHELON TELECOM, INC., ARIZONA DIALTONE, INC., ACN COMMUNICATIONS SERVICES, BULLSEYE TELECOM, INC., COMTEL TELECOM ASSETS, LP, ERNEST COMMUNICATIONS, INC., LEVEL 3 COMMUNICATIONS, LLC AND LIBERTY BELL TELECOM, LLC, AND JOHN DOES 1-50 (CLECS WHOSE TRUE NAMES ARE UNKNOWN),

 
RESPONDENTS.
Interim order of
administrative law judge
G. Harris Adams 
granting motion for clarification in part
Mailed Date:  May 10, 2010
I. STATEMENT

1. By Decision No. R10-0364-I, all pending summary judgment motions were denied.

2. On April 23, 2010, the Motion to Modify Interim Order R10-0364-I, or in the Alternative to Certify the Interim Order as Immediately Appealable (the Motion) was filed by MCImetro Access Transmission Services LLC, doing business as Verizon Access Transmission Services (Verizon).

3. On April 30, 2010 Ernest Communications, Inc. and the CLEC Coalition joined in the Motion.  

4. On May 6, 2010, Qwest Communications Company LLC’s Response to Motion to Modify Interim Order R10-0364-I or, in the Alternative, to Certify the Interim Order as Immediately Appealable was filed.


5. Verizon requests that the Interim Order be clarified to state whether Verizon will be allowed in the subsequent evidentiary phase of the proceeding to address and present evidence regarding the knowledge of the claims at issue by Qwest Communications Company LLC (QCC) and, if so, Verizon requests that the Interim Order be modified to specifically state that Verizon may address QCC’s knowledge of the claims relating to Verizon.   

6. Verizon also requests that the Administrative Law Judge (ALJ) modify paragraph 40 of the Interim Order to recognize that a disputed issue of material fact remains. 

7. If the ALJ intends the effect of the Interim Order to be a final ruling on the substantive legal issue of whether QCC’s claims are not time barred and a ruling that parties will not be allowed to address and present evidence regarding QCC’s knowledge of its claims, Verizon requests that the ALJ certify this Interim Order as immediately appealable.

8. QCC opposes the requested relief and responds that the Interim Order made various findings and conclusions necessary to resolve the several pending summary judgment motions that, if granted, would have disposed of most, if not all, of this case.  Those motions being decided, the matter is set for hearing.  QCC does not view the Interim Order as having any effect on the conduct of the evidentiary hearing.  At the close of the evidentiary hearing, the parties will be free to make whatever arguments they choose based on the record created.  QCC does not intend to move to strike any portion of any party’s pre-filed case or to attempt to preclude the presentation of any evidence at hearing based on the findings and conclusions set forth in the Interim Order.  Nor does QCC believe that any party would have proper grounds to use the Interim Order in such a manner.

9. The movant requesting summary judgment has the burden of proof.  Based upon the presentation and argument presented, Decision No. R10-0364-I, denied all pending motions.  Counsel cannot meet the burden of proof by referring to a haystack containing needles.  That said, additional review of the Affidavit of Richard B. Severy attached to the motion for summary judgment clearly demonstrates that QCC’s knowledge of its claims remains a disputed question of material fact in this proceeding.  Recognizing and clarify such does not affect the ruling to deny summary judgment.  

10. As QCC points out in any event, the denial of the motion will not limit Verizon’s ability to introduce evidence regarding the knowledge of the claims at issue by QCC.

11. Alternative requested relief is not appropriate and will not be considered further.

II. ORDER

A. It Is Ordered That:

1. The Motion to Modify Interim Order R10-0364-I, or in the Alternative to Certify the Interim Order as Immediately Appealable filed by MCImetro Access Transmission Services LLC, doing business as Verizon Access Transmission Services on April 23, 2010, is granted in part consistent with the discussion above.

2. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                      Administrative Law Judge



G:\ORDER\R10-0454-I_08F-259T.doc:SRS
R10-0454-I






4

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












