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I. STATEMENT

1. On March 18, 2009, Safe Ride Taxi Service, LLC (Safe Ride or Applicant), filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire.  This filing commenced Docket No. 09A-204CP.

2. On March 30, 2010, the Commission issued notice of the Application as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage:  in taxi service 

between all points within the area beginning at the intersection of Broadway Street and Baseline Road, in Boulder, Colorado; thence west along Baseline Road to its intersection with 9th Street; thence north along 9th Street to its intersection with Walnut Street; thence north and east along Walnut Street to its intersection with Broadway Street; thence south along Broadway Street to the point of beginning.

3. MKBS, LLC doing business as Metro Taxi &/Or Taxis Fiesta &/Or South Suburban Taxi (Metro Taxi) and Colorado Cab Company, LLC, doing business as Boulder Yellow Cab (Boulder Yellow) timely intervened of right without objection.

4. This matter was referred to an administrative law judge (ALJ) for disposition by minute entry during the Commission’s weekly meeting held May 13, 2009.

5. On June 23, 2009, Safe Ride waived the 210-day statutory time period provided for in § 40-6-109.5, C.R.S. 

6. By Decision No. R09-1052-I, the intervention of Metro Taxi was withdrawn.

7. At the appointed date and time, the ALJ called the hearing scheduled in this matter to order.  Appearances were entered by legal counsel for Applicant and Boulder Yellow.  

8. During the course of the hearing, testimony was received from Mr. Casey Mindlin on behalf of Applicant. Testimony was received from Mr. Ross Alexander and Ms. Jo Ann Vann on behalf of Boulder Yellow.  Testimony was also received from several public witnesses.

9. Hearing Exhibits 1 through 9, and 11 through 33 were identified, offered, and admitted into evidence. 

10.  At the conclusion of Applicant’s case-in-chief, Boulder Yellow moved for dismissal of the application on the ground that Applicant had failed to present a prima facie case.  After hearing argument from the parties, the ALJ denied the motion to dismiss.

11. Both parties filed statements of position.

12. Applicant seeks authority to provide service within the County of Boulder pursuant to § 40-10-105(2)(b)(I)-(II)(A)-(B), C.R.S.  The legal standard governing this application for taxicab authority is that of regulated competition.  See, § 40-10-105(2), C.R.S.  Applicant has the initial burden to show that it is “operationally and financially fit to provide the proposed service.” Id. at (2)(b)(II)(A).  Upon meeting that burden, a rebuttable presumption of public need for the service is established, and the burden shifts to intervenors to “prove that the public convenience and necessity does not require granting the application and that the issuance of the certificate would be detrimental to the public interest.”  Id. at (2)(b)(II)(B).  Under regulated competition, Boulder Yellow is generally required to show that the proposed service would result in destructive competition.  

13. Under the regulated competition standard, “the controlling factor in determining whether a certificate of public convenience and necessity should be granted or denied is in the public interest.  Morey v. P.U.C., 629 P.2d 1061 (Colo. 1981).  By contrast, under the doctrine of regulated monopoly, existing certificate holders are entitled to competitive protection unless their service is shown to be “substantially inadequate.”  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973); Ephraim Freightways, Inc. v. P.U.C., 151 Colo. 596, 380 P.2d 228 (1963).”  Decision No. R02-0218 at 49.

14. “Under regulated competition, the impact of additional competition on existing certificate holders is relevant only to the extent it becomes “destructive” to their operations (by, for example, impairing their ability to provide safe and efficient service) and thereby affecting the public interest.  In applying the regulated competition standard to applications for motor common carrier authority the Commission has considered, among other related factors, the traveling public’s need for additional services, the availability and adequacy of existing services, the desirability of increasing competition among carriers, and the necessity of avoiding impairment of existing carrier operations.  Miller Bros., Inc. v. P.U.C., 525 P.2d 443 (Colo. 1974).”    Decision No. R02-0218 at 50.

15. The Commission has specifically determined that operational and financial fitness of an applicant must be evaluated on a case-by-case basis, based upon unique circumstances of each applicant and the proposed service.  Decision No. C08-0933.

16. Pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. FINDINGS OF FACT AND CONCLUSIONS THEREON

A. Public Testimony

17. The vast majority of public witnesses knew Mr. Mindlin personally, but they describe experiences as students attending the University of Colorado in Boulder. A substantial body of public testimony supports the substantial, regular, and ongoing desire for efficient and inexpensive taxi service for transportation between Pearl Street and the proposed service territory known as “the Hill.”

18. There is extensive testimony from public witnesses regarding the perceived timeliness and availability of existing services. Because the trip is within walking distance, potential customers often prefer to walk rather than wait times perceived to be too long for taxi service. While Thursday through Saturday nights are the busiest, there is some demand every night. As a student himself, Mr. Mindlin has observed these activities during his four years at the University of Colorado at least once per weekend as well as once or twice per month on a weekday. He is aware that a personal friend of his was accosted in an alley on the Hill while walking home from Pearl Street.

19. Many public commenters describe experiences of long hold times to request service, as well as "untimely" service. Many witnesses described such untimely service or the failure of taxi cabs to appear in times substantially less than 45 minutes.

20. Some commenters describe frustration with driver conduct. Situations are described where services were not provided as requested (e.g., requiring one point of termination). Frustrations were also expressed regarding the quality of service during inclement weather.

21. Due to the delay getting taxi service from the cabstand on Pearl Street, many students choose to walk rather than wait for service. Applicant’s proposed service area is reasonably walkable from Pearl Street. Thus, demand for the proposed service is softened by alternatives to for-hire transportation. Rather than wait for taxi service 45 minutes to an hour, many public witnesses described how they would prefer them to walk (i.e., 5 to 10 minutes on the phone, plus 25 to 45 waiting for a taxi).

22. Many of those providing public testimony anticipate graduating from the University of Colorado in the relatively near future and perhaps leaving the area for employment. However, the substantial body of public testimony is found to be indicative of the demand of the student body for transportation service. More likely than not, students in 2011 attending the University of Colorado will demand comparable transportation service to students today.

23. Several witnesses address the beneficial certainty of the proposed pricing structure. With a five dollar flat fee for service, patrons are aware ahead of time of the cost for service.

24. Other witnesses described perhaps walking to Pearl Street with friends, but desiring transportation home as many will return at varying times. Many sororities also support transportation services as a means to promote safety of their membership.

B. Applicant’s Testimony

25. Mr. Casey Mindlin, sole owner of Safe Ride, is currently a full-time student at the University of Colorado. He is a 22-year old senior planning to graduate in December of 2010.  It is undisputed that he is bright, articulate, and well-intentioned. 

26. Mr. Mindlin is a political science major with little business experience.  He has worked in door-to-door and other direct sales jobs in the home improvement area, as a camp counselor, and as a taxi driver. His managerial experience is limited to leading teams painting windows. He was also a marketing manager for door-to-door promotions where he encouraged others to participate in the activity.  He demonstrated no experience in a professional business or office setting or in the development, implementation, and monitoring of financial or budgeting matters.  

27. Mr. Mindlin’s only experience in the taxi or ground transportation industry was during a 5-month period driving a taxi in a resort area in Massachusetts -- a 23-mile long island with seasonally varying population. He reported to one of two dispatchers who owned the company. There were approximately 20 15-passenger vans in operation. In addition to driving a 15-passenger van, Mr. Mindlin drove a Dodge minivan capable of carrying five passengers and a driver. The services performed were primarily trips from a local ferry providing access to the island. To a lesser extent, scheduled pickups were also provided. 

28. Mr. Mindlin decided to pursue the within application based upon safety concerns for University of Colorado students in the Hill area as they walk to and from the Pearl Street Mall in Boulder.

29. Mr. Mindlin advocates a unique proposal to provide a very narrow service to a very narrow segment of the population.  The proposed service is designed to facilitate the safe transportation of students living on University Hill to and from the Pearl Street Mall in Boulder.  He intends to offer taxi service between the Pearl Street Mall area and the Hill for a flat fee of five dollars per passenger, without regard to the numbers of passengers in a party.
30. In describing planned operations, Pearl Street and Walnut Street are used interchangeably. The actual requested authority will not provide service on or to Pearl Street. Rather, pickup and drop-off will occur on Walnut Street.

31. This mall area has several eating and drinking facilities visited by students, especially late at night (10:00 p.m. through 3:00 a.m., Tuesday through Saturday).  
32. Researching his business plan, Mr. Mindlin timed proposed general driving routes at various times of day and night.  Based thereupon, he has determined that trip times will vary from a minimum of four minutes (measured at 1 a.m.) to a maximum of approximately ten minutes (measured at 5 p.m.).

33. Based upon his personal experiences, Mr. Mindlin believes there is to be a need for additional transportation service in the specific downtown Boulder area he intends to serve.  He began circulating petitions to survey those familiar with transportation services available and to request support for his proposed operations. See Exhibit 1. 

34. The survey also inquired as to the anticipated number of trips that passengers would use his service. He then made several modifications to make it "more realistic" and/or "conservative" based upon his evaluation of demand.  Based upon his survey results, he decided to proceed with the within application. Although his business plan has been modified several times, Mr. Mindlin states that the surveyed trip information provides the foundation for his business plan revenues.

35. Mr. Mindlin is convinced that customers need transportation service between locations on University Hill the Pearl Street area. Due to the density of entertainment, bars, and restaurants along the Pearl Street Mall, he contends there is a high demand for local trips.  He has observed huge groups walking back to University Hill from Pearl Street, particularly at closing time.

36. Based upon personal observation as well as research conducted, Mr. Mindlin first testified that he intends to primarily focus the proposed service to operate between 7 p.m. and 4 a.m. Wednesday through Saturday.  At these peak times, he anticipates operating five taxicabs simultaneously.  

37. Mr. Mindlin first testified that he plans to operate 24 hours per day 7 days a week, with a minimum of two drivers and one dispatcher. He initially plans to have one business telephone line to support call-in operations. He will be the primary dispatcher, answering incoming calls and dispatching drivers via radio service.  Due to the limited scope of operations, the company anticipates calls taking no more than 30 seconds each.

38. Mr. Mindlin has obtained a quotation from FutureQuest Wireless and TranAir to support dispatch service. Exhibit 6.  Dispatch will be provided utilizing two wireless-enabled laptop computers available for business operations.  The leased system allows him the capability of tracking driver locations and provides information to assist in reviewing trip logs as well as accounting matters.  The system maintains a log of trip history and incorporates two-way radio communications. He will have caller ID and call waiting to allow him to receive more than one incoming call. Using the system, he will be able to provide electronic dispatch and driver information as to the fastest route information and true route trip mileage. The business design based upon a flat rate service will ease accounting burdens and negate meter requirements. He has been assured that the quoted system will meet his needs. The software also allows for the tracking of maintenance records.  This function will be used to remind drivers of routine maintenance responsibilities.

39. The anticipated dispatch service provides electronic transmission of orders to drivers utilizing a handheld device. See Exhibit 6 at D-20, 21. A summary of dispatch costs is included in Exhibit 6 at D-22.  There is very little specificity offered regarding the planned dispatch system.  Mr. Mindlin did not address familiarity with, use of, or training for system operations.

40. The business office, including all administrative functions, and dispatch will be operated from Mr. Mindlin’s leased personal residence.  He has verified that applicable zoning requirements will permit him to do so and has also obtained the consent of his landlord to do so.  

41. Applicant currently has no employees.  While Mr. Mindlin intends to be the primary dispatcher for the company, he also will have backup support from a friend, Ms. Arliss Hudson. Any dispatcher will be compensated by 25 percent of the trip revenues reported by drivers.  
42. Conflicting statements were provided regarding the extent to which Ms. Hudson would be dispatching. At one point he said she would be providing service outside of peak demand. There was also testimony that she would be available to provide additional support during peak demand.  No testimony was offered as to Ms. Hudson’s plans over the longer term.

43. Mr. Mindlin plans to contract with independent operators owning their own vehicles. He will provide identification markers including a magnetic door sign with a logo as well as a taxi lamp and required markings.  Due to insurance costs and requirements, he has determined that it is not feasible for him to be a driver at this time.  Rather, he will rely only on older drivers.

44. Mr. Mindlin initially recruited drivers through craigslist. Dissatisfied with the results, he created his own website to include information about his company and an online application.  While he continues to recruit through craigslist, all interested persons are referred to the website for information. He believes this process has proven more efficient in assisting him to determine whether an interview is mutually beneficial. He has interviewed drivers and obtained driving records. Based upon the responses to date, he does not have any concern as to ongoing replacement of drivers in the event of turnover.

45. Mr. Mindlin’s business model is based upon a 50 percent split of trip revenues. Drivers retain 50 percent of trip revenues in addition to any tips. The remaining 50 percent of trip revenues will support company operations, in addition to business profits. Mr. Mindlin has identified initial drivers who have accepted the proposed compensation model. He inspected vehicles after interviewing drivers and believes that all vehicles meet applicable requirements. See Exhibits 4 and 11.  He will ensure that all drivers are personally insured.  Owner drivers will be required to maintain their own vehicles and pay for their own gasoline; however, he will monitor ongoing maintenance of vehicles. A copy of the proposed driver agreement was admitted as Hearing Exhibit 3.  Drivers will be required to report when commencing operation and ceasing operation each day in addition to the time of each pickup and drop off of passengers. 

46. Mr. Mindlin is currently negotiating to obtain insurance coverage. Although no arrangements are final, he has received a quotation based upon nine drivers and an unspecified deductible. In the original business projections, he included an estimate of $50,000. See Hearing Exhibit 9.  In Hearing Exhibit 33, the reported quote is now $81,000 per year, payable quarterly.

47. Mr. Mindlin has reviewed the Commission's rules and applicable statutes governing the proposed service. Additional information or detail has been included since the filing of the application to address equipment and driver requirements, as well as expenses. He emphasizes that he has been part of an ongoing learning process since the filing of the application and that his business plans have adjusted accordingly, including during the hearing of the matter.

48. Mr. Mindlin demonstrated general awareness of limitations upon operating hours and will be responsible for scheduling of drivers. 

49. Mr. Mindlin prepared financial projections based upon his research.  Hearing Exhibit 9 was initially introduced to demonstrate planned financial operations. It was subsequently modified by Hearing Exhibits 29 and 33.  In summary, he anticipates operating a fleet of nine vehicles (five during peak) and believes the operation will be profitable within three years.  Acknowledging that planned operations result in only modest income after several years of operations, Mr. Mindlin reaffirmed his intention to pursue the business and hopes to achieve the projections over the long-term.

50. In practically every aspect of the business, Mr. Mindlin maintains that he will make any necessary adjustments or changes to meet the public interest.

51. Mr. Mindlin is the beneficiary of the trust containing approximately $50,000. His two brothers, also beneficiaries of corresponding trusts in the amount of $50,000 each, have pledged their support. Finally, Mr. Mindlin’s parents have agreed to support financial operations from funds available.  While his brothers would expect a return on investment, he states his parents would not.  

C. Yellow Cab.

52. Boulder Yellow is a common carrier authorized to transport passengers between various points within the State of Colorado.  Safe Ride's proposed authority duplicates and entirely overlaps Boulder Yellow's taxi authority (Certificate No 150&I) which Boulder Yellow owns and actively operates.  Part I.a. of Certificate No 150&I authorizes Boulder Yellow to provide transportation of passengers and their baggage in taxi service between all points in an area comprised generally of the City of Boulder (City), the southeast quadrant of Boulder County and an adjacent part of northern Jefferson County, and between those points, on the one hand, and all points within a 35-mile radius of the intersection of U.S. Highway 36 and Arapahoe Avenue in Boulder, Colorado, on the other hand. See Exhibit 32. 

53. It is undisputed that Boulder Yellow can and does provide taxi service throughout the City including to and from University Hill and the Pearl Street Mall and surrounding areas. Boulder Yellow charges its tariffed meter rates for providing taxi service in Boulder.

54. Mr. Ross Alexander testified on behalf of Boulder Yellow. He described the company’s operation utilizing more than 50 taxicabs driven by independent contract drivers. Boulder Yellow allows independent drivers to determine the hours they will serve the public.  He addressed the scope and depth of the company's operations, including approximately 3000 incoming calls per week for the Boulder area. See Exhibit 30. Mr. Alexander describes how the company manages its personnel and shift changes to meet peak demand.

55. As a resident of the Boulder area for approximately 20 years, Mr. Alexander is familiar with the transportation needs of the community. He is also familiar with the cabstand operated by the company at 11th Street and Pearl Street.  He has worked the stand on various occasions.

56. Addressing Exhibit 29, Mr. Alexander identifies several expenses that will be necessary for Applicant’s operation that have not been considered: rent, utilities, professional accounting fees, taxes, payroll taxes, attorneys fees (e.g., compliance, accidents, litigation), advertising, Yellow Pages, printing (e.g., logs and compliance records), office supplies, computer costs (e.g., contingency planning), and hiring, training, and personnel costs (e.g., background checks, and fingerprinting). He specifically notes that no labor costs are accounted for in the company's proposed financial operations. Despite having mentioned a potential part-time dispatcher, Applicant's financial projections do not include the 25 perent allocation of trip revenues for dispatch therefor. He also anticipates that other part-time employees will be necessary.

57. Noting that Commission rules require 24-hour operations, 365 days a year, Mr. Alexander contends it will be extremely difficult, if not impossible, to maintain operations with two people. Of the 8760 hours in a year, two employees (assuming 2080 hours for a full-time employee) would have to work more than 80 hours per week to provide coverage for the year. Additionally, Mr. Mindlin acknowledges that there will be some overlap between the two persons, as he describes backup support during peak demand operations.

58. Addressing Exhibit 11, Mr. Alexander contends that some vehicles on the equipment list will not make good taxi cab vehicles. Additionally, he notes that a Ford Ranger is a pickup truck.

59. Mr. Alexander describes the comprehensive digital dispatch system utilized by Boulder Yellow, and the substantial public safety benefits derived therefrom. He also describes some of the challenges that Boulder Yellow has overcome with radio signal strength in the Hill area (the company installed two additional towers in Erie, Colorado to ensure coverage). However, Mr. Alexander admitted not knowing anything about the proposed TranAir coverage.

60. On cross-examination, the scope of Boulder Yellow’s operations was emphasized. Under its authority, Boulder Yellow is authorized to serve Denver, Denver International Airport, and Jefferson County, as well as to points across the entire State of Colorado.  See Exhibit 32.

61. Boulder Yellow rates are based upon a flag drop of $2.50, plus $2.25 per mile. Additional passengers to the same destination are charged one dollar. If the second passenger is seeking transportation to a different address, additional charges apply.

62. Ms. Jo Ann Vann is the General Manager of Boulder Yellow. She has a Bachelors of Science in business administration, financial, and marketing.  Before joining Boulder Yellow in March 2008, she had been a stay-home mom for approximately 15 years. Prior to that, she worked in medical sales for approximately four years. At Boulder Yellow, she has worked in marketing and sales for taxi and private charter services.

63. Ms. Vann lives in Boulder and works at Boulder Yellow’s offices in Broomfield, Colorado. She has broad responsibilities for overseeing operations, including, without limitation, driver contracting and intervention, background investigations, and training of new drivers through termination of any contracts. She is responsible for profit/loss, sales, marketing, community involvement, maintenance, street operations, customer service, cabstand operations, cabstand attendants, customer relations, and complaints.  Because of the nature of her duties, she spends a significant amount of time in the field.

64. Ms. Vann describes the student population as an important constituency. 

65. Boulder Yellow developed a cabstand in cooperation with the City on the Pearl Street Mall, in an area identified by the City.  Working with Boulder Yellow drivers, Ms. Vann solicited input as to how the stand could be improved. That work led to the hiring of an attendant. 

66. She has managed the cabstand at Pearl Street and describes the manner in which it operates to serve the community. The cab stand operates on a first-come first-served basis for both taxi cabs and passengers. And those working the stand often have to deal with difficult people and/or situations.  Ms. Vann trains loaders at the stand with her street operations supervisor. The attendants are also able to communicate with dispatch.  Loaders sometimes arrange shared rides.  However, Boulder Yellow’s experience has been that crowds generally do not desire to share taxi cabs.

67. Ms. Vann acknowledges that 11 p.m. to 3 a.m. is the peak of operations, particularly on Friday and Saturday nights, as well as different events. Part of her duties require that she stay informed of major university events to adjust the number of taxi cabs available to meet demand.

68. In addition to her work with the cabstand, Ms. Vann also described how she meets with hotel establishments to ensure the company is meeting their needs. She has worked to improve reception of radio service on the Hill and has increased the marketing efforts in the  local area.

69. Ms. Vann describes a new leasing effort by the company to ensure an adequate number of taxis and drivers serve the community that applicant proposes to serve.

70. Boulder Yellow has a University Hill zone; however, it is larger than Applicant’s proposed service territory. Generally, it is bound by Arapahoe Road to Baseline, to 4th Street, east on campus almost to 30th and back to Arapahoe.  Boulder Yellow is in the process of modifying its zones. The zone materially differs from the applicant's proposal because it covers all of the University of Colorado campus and east to Williams Village, a dense student housing area.

71. Ms. Vann contends generally, that the service has improved in the University Hill area, although no statistical or empirical evidence was presented.

D. Applicant’s Rebuttal

72. In rebuttal, Mr. Mindlin addressed criticism of the Ford Ranger as taxi vehicle. He points out that the vehicle has four doors and a seating capacity of five.  He maintains that it does not have a cargo bay. Rather, he states that all vehicles on the proposed equipment list are enclosed four-door vehicles.

73. Mr. Mindlin maintains that he will be able to provide availability of service in accordance with Commission rules. However, he contends that the demand for service during many hours of the day will result in little if any service actually being demanded. In rebuttal, he testified that he anticipates no more than one taxi on duty being required during off peak hours. When school is in session (generally 8 a.m. to 4 p.m. on Monday through Friday), and from 5 a.m. to 5 p.m. on weekends, there is low demand for the proposed service.

74. Addressing the financial viability of the company, Mr. Mindlin maintains that he will not initially be dependent upon the company for income. Thus, additional flexibility is available as needed. As a student he believes he is in a good position to understand the needs of other students and has established relationships that he will need to maintain for a successful business operation.

75. Mr. Mindlin presented Exhibit 33 as a revision to Exhibit 29, which in turn, is a revision to Exhibit 9. During the direct case, Mr. Mindlin maintained that 120 rides per day represented a breakeven point.  See Exhibit 9.  In Rebuttal, reflecting various changes and adjustments, it is approximately 100 trips per day.

76. Addressing criticism as to the number of people available to conduct operations, Mr. Mindlin points out that he and Ms. Hudson will both be available. Additional help will be obtained as needed.

77. Mr. Mindlin maintains that he will continue to be active in the community to increase visibility of his company and minimize the need for advertising. While he has not defined in a specific time estimate, he believes that Ms. Hudson will be able to cover office responsibilities while he pursues these efforts. Ms. Hudson's compensation is not clear. Previously, he had stated that dispatchers would be paid 25 percent of revenues, yet he also stated that her compensation had not yet been negotiated.

78. Utilizing information in Exhibit 1, questionnaires, surveys, letters, and conversations, Mr. Mindlin has projected financial results from operations represented in Exhibit 33. Based upon the revisions, positive cash flow operations are now projected in the third quarter of this second year of operations.

E. Burden of Proof—Operational and Financial Fitness—Rebuttable Presumption of Public Need.

79. Applicant, seeking to provide taxicab service within the County of Boulder, has the initial burden of proving operational and financial fitness to provide the proposed service.  An applicant is not required to prove the inadequacy of existing taxicab service, if any, within the applicant’s proposed geographic area of operation.  See § 40-10-105(2)(b)(II), C.R.S.

80. Although the Commission has not precisely defined fitness by rule, several factors have been identified for consideration in the determination, including: 

(a) minimum efficient scale, that is, whether a minimum size of operation is required and, if such a minimum does exist, conceptually what is the approximate magnitude for markets at issue in this docket; (b) credit worthiness; (c) access to capital; (d) capital structure; (e) current cash balances; (f) credit history and assessment of financial health over the near future; (g) managerial competence and experience; (h) fixed physical facilities such as office space and maintenance garages, as appropriate; (i) appropriate licenses and equipment necessary to operate a radio dispatch system; (j) vehicles of appropriate type; and (k) other metrics that may be appropriate. 

See Decision No. C08-0933, mailed September 4, 2008, at ¶7.

81. In any event, operational and financial fitness of an applicant must be determined on a case-by-case basis considering the circumstances of each applicant and the proposed service.  

1. Operational Fitness.

82. Applicant’s operational fitness is pivotal in the application.  Mr. Mindlin is clearly motivated to pursue the service proposed and has limited experience in the transportation industry.  He is well educated as a student and near completing his course of studies at the University of Colorado.  He has demonstrated a strong desire supported by a demonstrated ability to learn.  The question facing the Commission is the extent to which someone in his position can demonstrate required operational fitness to enter the market.

83. The present Application is quite unusual. Applicant has carved out a very small portion of the City for its proposed service.  The proposed service territory ranges from 2 to 3 blocks to approximately 12 blocks at the widest point.  See Exhibit 30.  Mr. Mindlin is intimately familiar with the area described.  Applicant's taxi cabs would only be providing trips up to approximately one mile, with trip duration lasting between four and ten minutes.

84. The evidence is abundantly clear that Applicant failed to demonstrate operational fitness to conduct Boulder Yellow’s operation.  However, that is not the nature of the proposed service.  Applicant proposes a smaller startup service with a narrow geographic territory.  

85. Mr. Mindlin presented no evidence regarding past experience with the development or maintenance of a budget or operation of a business.  He failed to demonstrate applicability of his educational training to the proposed operations.  

86. Hearing Exhibit 33 has evolved throughout the proceeding to vary substantially from the original information supported in testimony, Hearing Exhibit 9.  See Hearing Exhibits 9, 29 and 33.  The scope of modification to the document, in addition to inconsistencies remaining (e.g., dispatcher compensation), lessens the probative value of Hearing Exhibit 33.   The original plan testified to in Hearing Exhibit 9, clearly no longer reflect the company’s advocated planned operations.  

87. Hearing Exhibit 33 represents the company’s projected financial operations for the first ten years of operations.  Although Mr. Mindlin provided the inputs, the spreadsheet was prepared by his friend that has agreed to provide accounting assistance (in Mr. Mindlin’s presence).  The “base” case will be considered.  

88. For the first ten years, operations are based upon a fleet of nine taxicabs with no more than five in operation at any point in time. All costs are projected not to change for the ten-year period, yet “rides per day” is projected to increase from 75 per day to approximately 230 per day in the tenth year.

89. Hearing Exhibit 6 provides the basis upon which telephone service was estimated.  See pages D-24 through D-28.  Any telephone number included therein is the number intended to be used by Applicant.  

90. Several “initial costs” are identified including taxi lamps and vehicle identification; however, there are no recurring costs associated therewith.  Initial costs for “PUC Registration Stickers” for nine vehicles in the fleet are listed at only $400, rather than $450 annually.  There are no projections of the annual cost after initial operations. Significant advertising costs are projected as initial costs, but there are no ongoing advertising costs.  

91. Legal fees are projected as an initial cost, but there are no ongoing legal fees for consultation or compliance.  This is particularly troubling in light of Mr. Mindlin’s obvious and admitted learning experience developing the business projections and lack of experience related to proposed operations.

92. Mr. Mindlin does not propose paying himself from operations for the first ten years.  All financial projections assume that Mr. Mindlin will be the sole dispatcher generally on duty 24 hours per day for the next 10 years.

93. Mr. Mindlin emphasizes the availability of accounting assistance from a friend without charge.  However, it is not credible that all necessary support will be provided for ten years without charge.  In any event, the question remains whether he will know when to request that assistance.  

94. Mr. Mindlin demonstrated little understanding of tax matters affecting the company.  Mr. Mindlin is not aware of minimum wage requirements for employees in the State of Colorado and is not aware of whether he would be required to pay someone hired minimum wage.  Mr. Mindlin was not aware of employment tax responsibilities associated with hiring employees.  Corperate [sic] income taxes are estimated at 25 percent in Hearing Exhibit 33 without any explanation or understanding as to the basis therefor.  Notably, Applicant is a single-member limited liability corporation.  He has made no filing with the Internal Revenue Service for making any election as to its taxation.  He was not aware of whether 25 percent would be the applicable tax rate on an individual return.  He was not aware of how profits from his limited liability company would be taxed.  He was not familiar with self-employment taxes.

95. Applicant attempted to demonstrate operational fitness, in substantial part, through the presentation of the understanding, planning, development, and presentation of cash flows from operations.  Based upon the evidence taken as a whole, Applicant failed to meet its burden of proof.  To find fitness under the circumstances at bar would require little more than entrepreneurial interest.

96. As pointed out directly through testimony, and indirectly through reasonable inferences from the evidence presented, several of the assumptions of the cash flow are not realistic or credible.  Mr. Alexander points to categories of expense considerations not addressed in the projections.  It is likely that the greatest deficiency is in the labor necessary to conduct operations in accordance with Commission rules.  While Applicant is quick to argue that additional help will be obtained as necessary, there is no evidence as to the reasonable cost or the impact thereof upon projected operations.  The example of greatest magnitude is that if a second dispatcher is used during peak periods, potentially half of the company revenue (50 percent of driver revenue), would be paid to another dispatcher.  Associated and necessary costs in addition to compensation must also be considered.

97. Mr. Mindlin testified that the vehicles identified in Hearing Exhibit 11 met applicable requirements for use as taxicabs.  However, Rule 6254 of the Common and Contract Carrier Rules of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6, explicitly prohibits use of taxicabs older than ten model years.  Hearing Exhibit 11 identified two 1998 model vehicles in addition to a 1994 model year vehicle. See Exhibit 11.  

98. While the Commission has no interest in micromanagement of common carrier operations, Applicant’s case fails to demonstrate reasonable operational fitness to conduct the proposed service in accordance with Commission rules and Colorado law.  Mr. Mindlin has only a few months’ experience in the transportation industry as a driver.  As the sole owner and non-driver working for the company, the amount he has to learn is akin to drinking water from a fire hose.  Yet, he proposes and projects to assume responsibility for almost every aspect of the company’s operations, including management, marketing, hiring and training, and dispatch without consultation or assistance of anyone experienced in the transportation business.  At the same time, he proposes to earn a living working other endeavors for the next several years.

2. Capital Structure and Access to Capital.

99. Applicant proposes fairly modest start up and fixed costs to commence the proposed taxi business.  Based upon the fare structure, meters will not be necessary, further limiting the cost to put a vehicle in service.  

100. Only Mr. Mindlin testified as to the company’s finances.  There was no demonstration of funds on hand or available to the company other than from a trust established for his benefit.  There is no binding arrangement in place for funding and funds that are not in the company’s possession.  No trustee of any trust testified during the hearing.  No terms of any trust were disclosed.  Particularly in light of the changes in the development of the cash flow projections throughout this proceeding, much less categories of expenses not considered, it is not clear what information was provided to those purportedly supporting the business.  It is not clear as to the willingness or ability of any trustee to fulfill fiduciary responsibilities based upon business operations over time departing from the information originally provided.  Is the trustee permitted to blindly further funding of unsuccessful operations or operations should costs or revenues significantly vary from projections?
101. On balance, Applicant failed to demonstrate, more likely than not, that he has sufficient capital and access to capital to meet applicable requirements.

102. Applicant makes arguments based upon operations of other very small companies that have been granted authority by this Commission in contested proceedings.  However, the evidence of record does not support the proposition that Applicant proposes to operate in the same manner as those very small companies.

103. Considering the Application of Iron Cab for a CPCN to provide taxi service in the Boulder area, the Commission found that Iron Cab failed to demonstrate the fitness of its proposed management.  The two principals of the company demonstrated substantial business management experience, although they had no prior experience in the for-hire transportation industry.  In light of the entirety of evidence, it was found that Iron Cab did not have sufficient managerial competence and experience for the authority proposed in its application.  Notably, the Commission specifically acknowledged that fitness may have been adequate for a smaller geographic territory.  The Commission has also recognized the adequacy of comparable dispatch systems for geographic territories larger than that proposed by Applicant.

3. Conclusions.

104. It is found, on balance, that Applicant failed to demonstrate operational and financial fitness in light of the total facts and circumstances of this case and the scope of authority sought.  The Commission has noted that the test of fitness is not perfection.  However, the presentation of the business plan and projected financial operations demonstrates clear weaknesses and unrealistic assumptions.  These concerns are compounded by the lack of educational, managerial, and compliance experience without plans to obtain the same other than through trial and error.  Overall Applicant failed to demonstrate fitness through presentation of planned operations.

105. Failing to demonstrate fitness as required, the application must be denied.  Because Applicant failed to meet its initial burden of proof, no determination is reached as to whether the proposed service would be in the public interest.

III. ORDER

A. The Commission Orders That:

1. The Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire filed by Safe Ride Taxi Service, LLC is denied.
2. This docket is closed.
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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