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I. STATEMENT
A. Background

1. The Commission issued a Notice of Proposed Rulemaking (NOPR) regarding the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations 723-3.  See Decision No. C09-1405, mailed December 17, 2009.  The NOPR commenced this rulemaking proceeding.  A copy of the proposed rules was attached to the NOPR.

2. The basis and purpose of this rulemaking proceeding is to revise the current rules applicable to construction or extension of electric facilities.  The proposed rules accompanying the NOPR were published in the January 10, 2009 edition of The Colorado Register.  

3. The Commission invited interested persons to file written comments no later than February 1, 2010 and reply comments no later than February 16, 2010.  The Colorado Office of Consumer Counsel (OCC); Public Service Company of Colorado (Public Service); Interwest Energy Alliance; Black Hills/Colorado Electric Utility Company, L.P. (Black Hills); Tri-State Generation and Transmission Association, Inc. (Tri-State); and Colorado Independent Energy Association (CIEA) filed written comments.

4. Hearing Commissioner James K. Tarpey conducted a hearing on the proposed rule amendments on February 23, 2010.  During the hearing, the OCC, CIEA, Black Hills, Tri-State, and Public Service provided oral comments.

5. The Hearing Commissioner reviewed these written and oral comments and issued revised proposed rules.  He further requested that interested persons file written comments on the revised proposed rules by March 26, 2010.  Decision No. R10-0229-I, mailed March 12, 2010.  

6. Public Service, Black Hills, Tri-State, and Western Resource Advocates (WRA) submitted written comments on the revised proposed rules on March 26, 2010.  The Hearing Commissioner reviewed the second set of written comments.  

7. Being fully advised in this matter and consistent with the discussion below, the Hearing Commissioner issues the Recommended Decision adopting rules pursuant to § 40-6-109, C.R.S.  To the extent specific recommendations made by interested parties are not discussed below, the Hearing Commissioner declines to adopt such recommendations.
B. Notice and Intervention Periods

8. In the NOPR, the Commission invited interested parties to comment on whether the new rules should shorten notice and intervention periods applicable to the applications for Certificates of Public Convenience and Necessity (CPCNs) for electric transmission facilities.  In response, CIEA recommended adoption of rules requiring an initial Commission decision in such applications rather than a recommended decision by an administrative law judge.  CIEA further recommended that the Commission shorten the time period for interventions to ten days.  

9. On the other hand, Public Service contended that, overall, shortened notice and intervention periods will not result in a more expedited development of transmission projects.  Public Service argued that a rule requiring persons seeking intervention to state with specificity their reasons for doing so would be more helpful.  Further, Public Service argued against a rule that would require initial Commission decisions rather than recommended decisions in all cases involving utility applications for CPCNs for electric transmission facilities.  It contended that the Commission is in the best position to determine how to manage its workload and priorities on a case-by-case basis.  

10. The Hearing Commissioner will not adopt CIEA’s recommendations on this issue.  Instead, he agrees with Public Service that the Commission is in the best position to manage its workload and priorities on a case-by-case basis.  Furthermore, shortened notice and intervention periods are not likely to expedite the development of transmission projects overall.  On the other hand, the parties to a particular application can request a shortened notice or intervention period or an initial Commission decision and present arguments supporting such requests.  The Hearing Commissioner finds that these procedural requests should be considered on a case-by-case basis.  Further, the Hearing Commissioner declines to amend the rules applicable to interventions.  These rules already require persons seeking intervention to state specific interests justifying permissive intervention and to demonstrate that the proceeding may substantially affect their pecuniary or tangible interests.  See Rule 1401.

C. Rule 3102

11. In its comments and during the hearing, the OCC recommended adoption of rules that would require a utility to break down the costs of each transmission facility mentioned in its annual report into the following categories: land, substations, conductors, towers/poles, labor, and SCADA/Smartgrid communication equipment.  The OCC further argued that the estimated total cost of each project should be converted into an annual revenue requirement and a monthly bill impact for residential and small commercial customers.  The OCC also provided examples of recent CPCN applications where the applicant broke down the costs into land, substation, and transmission line portions.

12. In response to the above recommendations, the utilities generally stated that they would not be opposed to providing some of this data in a CPCN application, but that it may not yet be available when annual reports are filed pursuant to Rule 3206.  Further, Tri-State argued that revenue requirement and monthly bill impact are not relevant considerations with respect to Tri-State because it is not a rate-regulated utility.  For its part, Public Service argued that some of the projects are of insufficient size and expense to impact rates and that transmission projects are typically integrated into its system and may facilitate third-party usage.  Thus, Public Service did not believe it would be possible to provide a valid revenue impact estimate.   

13. The Hearing Commissioner amends Rule 3102 to require utilities to break down the estimated total cost of a proposed transmission project into land, substation, and transmission line components, at the time a CPCN application is filed, rather than at the time of the annual report.  The Hearing Commissioner declines to adopt the remaining recommendations made by the OCC.  

14. The Hearing Commissioner will discuss the remaining modifications to Rule 3102 below, within the sections dealing with noise and magnetic fields respectively.  

D. Rule 3206(b)

15. In the NOPR, the Commission proposed that all transmission projects designed at 230kV and above would require a CPCN, even for the projects that would be initially operated at a lower voltage.  The transmission projects designed at below 230 kV would be exempted from the CPCN requirement if they meet the noise and magnetic field thresholds and have no unusual system impact or expense.  The NOPR proposed that the projects not requiring a CPCN under proposed Rule 3206(b) would be deemed in the ordinary course of business pursuant to § 40-5-101, C.R.S. 

16. In response to the NOPR, Tri-State argued that radial 230 kV lines built solely to serve a single customer are in the ordinary course of business and should not require a CPCN.  The Hearing Commissioner agrees and amends Rule 3206(b) accordingly.  

17. Tri-State further argued that because it does not serve retail load, Rule 3206(b), as proposed in the NOPR, would not apply to it.  Tri-State suggested that all radial lines, whether designed at 115 kV or above, be considered within normal course of business and not require a CPCN.  

18. The Hearing Commissioner finds that Rule 3206(b)(I) would apply to Tri-State in a situation where a radial line is built to serve a single retail customer, even if Tri-State does not serve that retail customer directly.  The Hearing Commissioner further finds that the Commission should have an opportunity to review whether a radial 230 kV line that serves more than a single retail customer is indeed in the ordinary course of business and to review that proposed project in detail.  The Hearing Commissioner therefore declines to amend Rule 3206(b)(I) based on that recommendation.

19. Tri-State also observed that 138 kV facilities (which are uncommon in Colorado) were not mentioned in the proposed rules. In response, the Hearing Commissioner modifies the proposed rules to account for such facilities.

20. Several parties argued that the term “unusual system impact or expense” proposed in the NOPR was vague.  In addition, Tri-State argued that the term “expense” should not apply to Tri-State because it is not a rate-regulated utility.  In response to these concerns, the Hearing Commissioner will delete that term from Rule 3206(b).

E. Rule 3206(c)

21. In the NOPR, the Commission discussed which extensions to existing facilities would not be in the ordinary course of business and would require a CPCN.  The Commission proposed that:  (1) modifications to an existing transmission line with a voltage of 230 kV and above that increase the continuous MVA rating; (2) modifications to existing transmission lines with a voltage of 115 kV or less wherein either the noise or magnetic field thresholds would be exceeded; and (3) expansions of 230 kV substations that require acquisition of additional land would not be deemed to be in the ordinary course of business.

22. In response, several utilities argued that if the Commission issues a CPCN for a transmission line that initially will be operated at a lower voltage but can be operated at a higher voltage in the future, an additional CPCN should not be required when the line is up-rated to the initial design voltage.  The Hearing Commissioner agrees and amends Rule 3206(c) accordingly.

23. Several utilities also argued that the proposed rules should not require a CPCN for 69 kV transmission lines that are being up-rated to 115 kV if noise and magnetic field thresholds would still be met.  This is because 115 kV lines by themselves would not require a CPCN.  The Hearing Commissioner agrees and amends proposed Rule 3206(c) accordingly.

24. Further, several utilities argued that if a substation is expanded to accommodate a project that by its own terms does not require a CPCN, then the substation expansion should not require a CPCN either.  The Hearing Commissioner agrees and inserts additional language into Rule 3206(c) to reflect this recommendation.

F. Transmission Planning

25. In the NOPR, the Commission proposed a requirement wherein a utility would explain how a proposed transmission project is compatible with the conceptual long term needs of the utility’s transmission system.  In response, several parties argued that because long term planning requirements have not yet been defined, all references to such planning in the proposed rules should be deleted.  On the other hand, CIEA opined that the rules should refer to near term planning in addition to long range planning.  CIEA also recommended integration of the electric resource planning, transmission planning, and CPCN rules.  

26. The Hearing Commissioner will delete proposed Rule 3206(h), which referenced long term transmission planning, until long term planning requirements are further defined in the future.  Further, the Hearing Commissioner understands CIEA’s concern  regarding integration of electric resource planning, transmission planning, and CPCN rules, but declines to do so at this time because long term planning requirements have not yet been defined.  Instead, the Hearing Commissioner finds that such integration should be deferred and will be taken up in the very near future in a rulemaking dealing with transmission planning rules.  

G. Rule 3206(d)

27. In the NOPR, the Commission amended the requirements pertaining to filing of annual reports by utilities on proposed new construction or extension of transmission facilities.  The Commission further discussed the required contents of such filings.  

28. In response, several parties commented that the term “major equipment” within proposed Rule 3206(d) was vague.  The Hearing Commissioner agrees and provides additional language for guidance.  The Hearing Commissioner finds that transformers and shunt capacitors are critical to reliability and therefore constitute major equipment.  Finally, the utilities can report modifications to transformers and shunt capacitors, if necessary, in subsequent annual reports or emergency filings.  

29. Several utilities further argued that the annual report filed pursuant to Rule 3206 should not include a list of transmission facilities completed in the past year, with respect to the facilities that did not meet the threshold for inclusion in the annual report when they were first proposed.  The Hearing Commissioner agrees and deletes this requirement.

H. Magnetic Fields

30. In the NOPR, the Commission proposed that magnetic field levels of 150 mG (milliGauss) and below would not be subject to further review and will not need to be mitigated to a lower level.  The Commission also proposed that if the magnetic fields level sought by the utility is above 150 mG, the utility must present a range of alternatives and associated costs that would reduce the magnetic fields level to 150 mG or, if that is not possible, the utility must present a range of alternatives and associated costs that reduce it to the lowest possible level.  

31. As a preliminary matter, Tri-State recommended that the term “electromagnetic fields” or “EMF” should be changed to “magnetic fields” since the rules do not address electric fields (i.e., the “E” in “EMF”). The Hearing Commissioner agrees with that recommendation and amends the rules accordingly.  

32. Several utilities sought a clarification on the duration of the magnetic field level of 150 mG.  The utilities sought a clarification of whether this proposed value will refer to an expected average value, a design maximum value, or a real-time maximum value.  The Hearing Commissioner clarifies that the rules will refer to the expected maximum magnetic field levels that could be experienced under non-emergency design conditions 

33. Several utilities commented that the proposed rules required them to either meet the threshold magnetic field value or to propose a lowest achievable value if the threshold value is not achievable. The utilities argued that they should be also allowed to present an alternative intermediate magnetic field level that could be achieved at a reasonable cost, even if it were not a lowest achievable level.  The Hearing Commissioner agrees and incorporates this comment into the rules.

34. Several interested parties further commented that defining the threshold magnetic field levels in cases of adjacent property where the transmission line is located at the edge of a highway or a railroad right-of-way should be addressed on a case-by-case basis rather than by a separate subsection dealing with such situations.  The Hearing Commissioner agrees with these comments.  

35. Tri-State recommended that the proposed rules should specify that magnetic fields that meet the 150 mG threshold will be deemed reasonable.  The Hearing Commissioner agrees.

36. Further, Tri-State argued that a CPCN should not be required for modifications to existing transmission facilities if the magnetic field levels will be increased but will remain below applicable threshold amounts.  The Hearing Commissioner agrees and modifies the rules accordingly.  

37. Black Hills argued that the terms “concentrated population” and “group facilities such as schools and hospitals” were vague and should be deleted.  The Hearing Commissioner clarifies that these terms are intended to be examples of the “prudent avoidance” standard and are not meant to be exclusive.  

38. Black Hills recommended that the term “prudent avoidance” in Rule 3102(b)(IX) be deleted.  Black Hills believed that this term is no longer relevant if the Commission will adopt an objective standard of 150 mG for magnetic field levels.

39. The Hearing Commissioner declines to adopt this recommendation.  Black Hills is correct in that the NOPR proposed that a level of magnetic fields below 150 mG below will not be subject to further review and will not need to be mitigated to a lower level.  However, in cases where magnetic field levels sought by the utility is above 150 mG for any reason, the concept of prudent avoidance remains relevant.  

40. Finally, Public Service argued that the rule proposed in the NOPR would require the utility calculating the magnetic field levels of transmission lines located in corridors with multiple circuits to use the thermal ratings of the lines.  Public Service argued that all circuits would never be operated at their maximum thermal capacity at the same time.  For example, Public Service stated that the highest continuous loading for each line in a double-circuit configuration under system intact conditions is one-half of its thermal rating.  Public Service concluded that it is not reasonable to model the magnetic field levels that reflect the operation of all circuits simultaneously to their thermal capacity.

41. The Hearing Commissioner does not agree with the statement that all circuits in multiple circuit corridors will never be operated concurrently at their maximum capacity at the same time.  Further, if the level of magnetic fields is specified at some level less than the thermal rating of the circuits, monitoring must be in place to verify that such level is not exceeded.  The intent of the rules is to utilize the commonly available information to determine the maximum level of magnetic fields, from a design perspective.  This determination should not change with operating conditions and generating patterns.

I. Noise 

42. In the NOPR, the Commission proposed that the level of noise at or below the applicable presumptive levels set in § 25-12-103(1), C.R.S., will not be subject to further review and will not need to be mitigated to a lower level.  The NOPR also proposed that if the projected noise level is above the applicable presumptive levels set in § 25-12-101(1), C.R.S., the utility must present a range of alternatives and associated costs that would reduce the noise level to the applicable presumptive levels set in § 25-12-101(1), C.R.S.  Finally, the NOPR proposed that if the noise level cannot be reduced to the applicable presumptive levels set in the statute, then the utility must present  range of alternatives and associated costs that reduce the noise level to the lowest possible level.

43. Several interested parties contended that § 25-12-103, C.R.S., does not establish noise levels for agricultural areas.  However, the rules proposed in the NOPR treated agricultural areas similarly to residential areas.  In response to these comments, the Hearing Commissioner deletes the references to agricultural areas.

44. Further, several interested parties argued that local zoning authorities may have zoning designations other than those listed in § 25-12-103(1), C.R.S., such as agricultural areas.  These parties stated that for zoning designations not listed in § 25-12-103(1), C.R.S., the noise thresholds should be the same as for industrial areas.  The Hearing Commissioner does not agree.  Instead, the Hearing Commissioner finds that appropriate noise levels for agricultural and other areas not listed in the statute should be determined on a case-by-case basis.  He also determines that, for areas not listed in the statute, noise thresholds should be based on the predominant land use and the closest corresponding zoning designation listed in the statute, for a specific segment of the transmission project.  Finally, if an applicant proposes the noise threshold of 50 db(A) or below for any area, that applicant will be deemed to comply with both the rule and the statute.

45. Further, Tri-State argued that a CPCN should not be required for modifications to existing transmission facilities if noise levels will be increased but will remain below applicable threshold amounts.  The Hearing Commissioner agrees and modifies the rules accordingly.  

46. Several utilities commented that the NOPR would require them to either meet the applicable noise threshold or the lowest achievable level when the threshold was not achievable.  The utilities argued that they should be also allowed to present an alternative intermediate noise level that could be achieved at a reasonable cost, even if it was not the lowest achievable level. The Hearing Commissioner agrees and incorporates this recommendation into the rules.

47. Tri-State also argued that the rules should specify that the noise thresholds will be deemed to be reasonable.  The Hearing Commissioner agrees and modifies the rules accordingly.  

48. Public Service commented that noise level thresholds should not be mentioned in the rules.  Instead, the rules should merely reference § 25-12-103(1), C.R.S.  Public Service and other utilities also argued that the proposed rules afford less flexibility than the statute.  Section 25-12-103(12), C.R.S., provides that the Commission, while reviewing utility applications for CPCNs for electric transmission facilities, may determine that projected noise levels other than those specified in § 25-12-103(1), C.R.S., are reasonable, taking into account concerns raised by the parties and the alternatives available to the utility to meet the need for electric transmission facilities.  These parties argued that noise levels other than those set forth in the proposed rule or § 25-12-103(1), C.R.S., may be reasonable as well.  

49. The Hearing Commissioner will not incorporate this comment into the rules.  The noise thresholds specified in the rules are designed to expedite an application for a CPCN for an electric transmission facility.  This does not mean that the Commission cannot find noise levels above these thresholds to be reasonable in a particular case.  The Commission will make such a finding after taking into account concerns raised by the parties and alternatives available to the utility to meet the need for electric transmission facilities.  

50. Black Hills argues that the terms “concentrated population” and “group facilities such as schools and hospitals” are vague and should be deleted.  The same terms are used in the proposed rules applicable to magnetic fields.  However, unlike magnetic fields, noise thresholds are specific to zoning designations.  Because zoning designations reflect the predominant use of land, the Hearing Commissioner agrees that the rules applicable to magnetic fields do not need to refer to these terms. 

51. Black Hills argued that atmospheric conditions should be taken into account when modeling potential noise levels for transmission facilities.  It recommended that the noise levels referred to in Rule 3206(g)(I) be modeled under normal atmospheric and weather conditions.

52. The Hearing Commissioner agrees, in part.  He agrees that it is important to take into account atmospheric and weather conditions when modeling potential noise levels, because noise levels can vary greatly under fair and wet weather conditions.  However, the Commission traditionally utilized wet, not normal, weather conditions to identify maximum permissible noise levels.  Even though the Commission usually referred to such results as “rain,” that designation incorporated all types of wet weather (rain, fog, or snow).  Therefore, Rain L50 is the sound level, expressed in dB(A), that is exceeded 50 percent of the time when modeled under wet weather conditions.  The Hearing Commissioner finds that the noise levels specified in the proposed rules should be modeled under wet weather conditions.

J. Environmental and Wildlife Issues

53. In its comments, WRA argued that environmental and wildlife issues should be addressed as early as possible in the transmission development process and presented proposed language addressing these matters.  The Hearing Commissioner notes that the CPCN process is designed to only address the issues of need, noise, and magnetic fields.  The environmental and wildlife issues, on the other hand, are more properly addressed in other forums, including local siting processes, the National Environmental Policy Act processes, or a future long range transmission planning process.  The Hearing Commissioner therefore will not adopt the language proposed by WRA.  

II. ORDER

A. The Commission Orders That:

1. Commission Rules pursuant to 4 Code of Colorado Regulations 723-3-3102 and 3206, contained in Attachment A to this Order are adopted consistent with the discussion above.

2. This Recommended Decision shall be effective on the day it becomes a Decision of the Commission, if that is the case, and is entered as of the date above.  

3. Pursuant to § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the interested parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a person seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that person must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the Hearing Commissioner and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed. 


4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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________________________________
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