Before the Public Utilities Commission of the State of Colorado

Decision No. R10-0429
Docket No. 09R-778T

R10-0429Decision No. R10-0429
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

09R-778TDOCKET NO. 09R-778T
IN THE MATTER OF THE PROPOSED CHANGES TO THE EMERGENCY 9-1-1 SERVICES FOR EMERGENCY TELECOMMUNICATIONS SERVICE PROVIDERS AND BASIC LOCAL EXCHANGE CARRIERS RULES FOUND IN THE RULES REGULATING  TELECOMMUNICATIONS PROVIDERS, SERVICES, AND PRODUCTS, 4 CODE OF COLORADO REGULATIONS 723-2.
Recommended DECISION of
administrative Law Judge
dale e. isley 
adopting proposed rule 2147; declining to adopt changes to proposed rules 2130 through 2146; and vacating hearing
Mailed Date:  May 5, 2010
I. statement

1. The captioned proceeding was initiated by the Colorado Public Utilities Commission (Commission) on October 29, 2009, through its issuance of a Notice of Proposed Rulemaking (NOPR) regarding Emergency 9-1-1 Services for Emergency Telecommunications Service Providers and Basic Local Exchange Carriers found in Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2.

2. A copy of the proposed rules was attached to the NOPR as Attachment A.  The statutory authority for the proposed rules is found in §§ 29-11-101, 29-11-102(b), 29-11-106(3), 40-2-108, 40-3-102, 40-3-103, 40-4-101(1) and (2); 40-15-101, and 40-15-201, 40-15-301, 40-15-503(2)(a), (b), and (g), C.R.S.

3. The NOPR was published in The Colorado Register on November 10, 2009.  It requested that written comments be submitted by interested parties on or before December 29, 2009.  Pursuant to that request initial written comments were submitted by the following entities:  Adams County E-911 Emergency Telephone Service Authority (Adams County); Jefferson County E-911 Emergency Telephone Service Authority (Jefferson County); Arapahoe County E-911 Emergency Telephone Service Authority (Arapahoe County); AT&T Communications of the Mountain States, Inc., AT&T Mobility, LLC, and TCG Colorado (collectively, AT&T); the Boulder Regional Emergency Telephone Service Authority (BRETSA); the Colorado Telecommunications Association (CTA); Qwest Communications (Qwest); Sprint Communications Company, LP, SprintCom, Inc., Sprint Spectrum, LP, doing business as Sprint PCS, and Nextel West Corp. (Sprint); Verizon Wireline and Verizon Wireless (collectively, Verizon); and N.E. Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero).

4. The NOPR set an initial hearing in this matter on January 12, 2010, and a hearing was conducted on that date.  Oral comments were submitted by or on behalf of the Staff of the Commission (Staff), Jefferson County, AT&T, CTA, Qwest, Verizon, Viaero, and Comcast Phone of Colorado, doing business as Comcast Digital Phone (Comcast).  Exhibits 1 through 4 were offered and admitted into the record without objection.

5. At the conclusion of the hearing the Administrative Law Judge (ALJ) established a deadline of February 11, 2010, for the submission of supplementary written comments.  Such comments were designed to allow interested parties to respond more fully to some of the questions posed by Staff at the hearing, to respond to the written or oral comments of others, and to address the advisability of conducting workshops for the purpose of allowing Staff and interested parties a better opportunity to discuss the technical, legal, and competitive issues associated with the proposed rules.  The ALJ also scheduled an additional hearing on May 25, 2010.  See, Decision No. R10-0040-I.

6. Supplemental written comments were submitted by the following entities:  The Adams County Communications Center (ADCOM); the Colorado 9-1-1 Task Force (Task Force); 911 Solutions, Inc. (911 Solutions); Adams County; Jefferson County; Arapahoe County; Qwest; CTA; Comcast; the Office of Consumer Counsel (OCC); Verizon; BRETSA; and AT&T.

7. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. DISCUSSION, FINDINGS, AND CONCLUSIONS

8. One of the stated purposes for the rules proposed in this proceeding is to “set forth revised procedures to be used by governing bodies when applying to the Commission for approval of a 9-1-1 charge in excess of seventy cents per month.”  See NOPR at ¶ 4 and § 29-11-102(2)(b), C.R.S. (authorizing a governing body to obtain approval from the Commission for a charge in excess of seventy cents per month if such excess charge is necessary to provide continued and adequate emergency telephone service).  Proposed Rule 2147 sets forth criteria for the content of applications filed with the Commission for this purpose and with regard to public notice of such applications.

9. No commenter objected to the language contained in proposed Rule 2147 or to its adoption.  However, in its initial comments AT&T recommended that additional language be added to subpart (a) requiring that applications filed pursuant to the rule be publicly available on the Commission’s website, except confidential or proprietary information, the disclosure of which would be governed by the Commission’s confidentiality rules.  The ALJ deems such additional language unnecessary since applications filed pursuant to proposed Rule 2147 will, under the Commission’s current practices, be readily accessible to members of the public through the “Search PUC Records” section of the Commission’s website.  See, http://www.dora.state.co.us/puc/PUCsearch1.html.  The Commission’s confidentiality rules already provide for the potential disclosure of confidential or proprietary information submitted with such applications.

10. Two minor revisions to proposed Rule 2147 are, however, advisable.  The first is the addition of language to subpart (b)(II)(A) requiring that newspaper notices of applications filed pursuant to the rule contain the Commission’s address and telephone number.  The second is the addition of language to subpart (b)(II)(C) requiring that newspaper notices also contain the docket number assigned by the Commission to such applications.  Both modifications will assist interested parties who might wish to inspect such applications pursuant to subpart (b)(II)(F) of the rule.  

11. Based on the evidence of record, the ALJ finds and concludes that proposed Rule 2147 attached to this recommended decision is, as modified, necessary to protect the public health, safety, and welfare; is understandable; does not conflict with other provisions of law; and does not duplicate other rules.  Proposed Rule 2147, as modified, is in the public interest and should be adopted.

12. Other stated purposes for the rules proposed in this proceeding were “to incorporate the changes to the definitions contained the Colorado Revised Statutes that went into effect on August 4, 2008; and to allow for the billing and remittance of 9-1-1 surcharges on services provided through the use of interconnected voice-over-internet-protocol (VoIP) service.”  See, NOPR at ¶ 4.  However, several commenters contend that many of the proposed rules go far beyond these limited purposes by, among other things, imposing prescriptive requirements with respect to interconnection architecture, transport, cost recovery, and reporting that are not contemplated by these statutory changes and, therefore, exceed the Commission’s jurisdiction.  These same commenters also argue that a number of the proposed rules are impermissible because they purport to regulate wireless and VoIP providers, something they contend the Commission lacks jurisdiction to do.
  See, Initial and/or Supplemental Comments submitted by Verizon, AT&T, Comcast, Qwest, and Sprint.

13. A number of commenters also expressed concerns regarding the process followed by the Commission in formulating the involved rules.  In the Supplemental Comments submitted by BRETSA it was noted that preliminary drafts of the proposed rule changes were circulated through the Task Force prior to issuance of the NOPR and that interested parties were provided the opportunity to discuss and submit input regarding the proposed changes.   Notwithstanding the activities of the Task Force, AT&T and Verizon generally contend that they did not have a sufficient or effective advance opportunity to provide meaningful input concerning the scope and content of the rules.  As a result, they recommend that such input be allowed, either in this proceeding or in a subsequent investigatory or rulemaking docket, through Commission supervised workshops.  It is their belief that such workshops would provide an appropriate forum for the Commission to consider issues relating to the competitive provision of 9-1-1 services.  Supplemental comments submitted by some of the commenters who generally favor adoption of the proposed rules also demonstrate support for conducting workshops.  See, Supplemental Comments submitted by the OCC and the CTA.

14. Of particular note are the written comments submitted by the Task Force.
  They indicate that after the NOPR was issued the Task Force decided to hire and fund an outside technical expert to conduct an independent review of current infrastructure and the regulation of broadband when used in connection with the delivery of 9-1-1 to the Public Safety Answering Point.
  It is anticipated that such a review will provide technical direction to the Task Force and enable it to provide the Commission with a comprehensive report relating to this issue.  As a result, the Task Force requests that the Commission suspend further activity in this docket until this review is completed and the results of the same are provided to the Commission.  

15. ADCOM, 911 Solutions, Adams County, Jefferson County, and Arapahoe County have joined in the Task Force request that this docket be suspended pending completion of the independent review referred to above.  In its comments ADCOM states that “until the public safety community comes to a consensus on its approach in unifying communications, any decisions and/or rules implemented could hamper future development of the optimum public communications infrastructure.”  See, ADCOM Supplemental Comments at page 2.  ADCOM further indicates that, while not perfect, the Commission’s current rules “provide a stable and proven system for providing 9-1-1 services within the State of Colorado.”  

16. Based on the oral and written comments submitted by all interested parties and Staff, the ALJ finds and concludes that the proposed modifications to Rules 2130 through 2146 contained in Attachment A of the NOPR should not be adopted at this time and that consideration of possible revisions to the Commission’s rules relating to emergency 9-1-1 services should be suspended pending completion of the Task Force review referred to above.  The ALJ agrees with the Task Force and other commenters that the promulgation of revised emergency 9-1-1 rules (other than proposed Rule 2147) prior to completion of such a review would not be prudent.

17. After the Task Force review is completed the Commission may wish to initiate either an investigatory docket or a new rulemaking proceeding for the purpose of considering the scope and content of any such revised rules.  The present posture of this docket and the procedural requirements of § 24-4-103(4)(d), C.R.S., makes it administratively difficult for the Commission to conduct such a comprehensive review within the context of this proceeding.

18. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. Rule 2147 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2, contained in Appendix A to this Order is adopted.

2. Revisions to Rules 2130 through 2146 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2, contained in Attachment A to the Notice of Proposed Rulemaking issued in this proceeding on October 29, 2009, are not adopted.

3. The hearing currently scheduled in this matter for May 25, 2010, is vacated.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
______________________________

Administrative Law Judge
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� With regard to VoIP services, Verizon points out that the Federal Communications Commission (FCC) continues its deliberations regarding whether such services should be classified as telecommunications services or information services; issues which bear on the ability of states to regulate VoIP.  Comcast points out that the Commission has heretofore deferred action with respect to VoIP-related issues pending further FCC action relating to such issues.  See, Decision No. C04-0004 in Docket No. 03M-220T. 


� The purpose of the Task Force is to provide oversight of the statewide implementation of basic emergency service.  It is charged with making recommendations and reporting to the Commission regarding the development of database formatting standards to facilitate the transfer of ALI data in connection with the implementation of 9-1-1 services in Colorado.  It also evaluates alternate technologies, service, and pricing issues related to the implementation of a cost effective statewide 9-1-1 system.  See, 4 Code of Colorado Regulations (CCR) 723-2-2145.


� A PSAP is defined as a facility equipped and staffed to receive and process 9-1-1 calls from a Basic Emergency Service Provider on a 24-hour basis.  See, 4 CCR 723-2-2131(w).
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