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I. STATEMENT

1. Pursuant to Decision No. R10-0341-I a hearing in this matter was scheduled to convene on May 4, 2010.

2. On May 3, 2010, Complainant Roberto C. Diaz (Complainant) filed with the Commission a signed, written statement that reads as follows: “I[] Roberto Diaz would like to drop[] the charges against Xcel Energy Case No. 93788. My address is 5418 W. Mississippi Ave. Lakewood CO 80226.”

3. On May 3, 2010, the undersigned administrative law judge (ALJ) contacted Complainant by telephone.  Complainant verified that he intended to dismiss the complaint and not go forward with the hearing on May 4, 2010.  

4. The ALJ contacted Counsel for Respondent Public Service Company of Colorado by telephone and confirmed that she had received notice of this filing and was aware of its contents.

5. The ALJ informed counsel for Respondent that he intended to treat Complainant’s filing as a motion to dismiss Docket No. 10F-069EG and that the hearing scheduled for May 4, 2010, would be vacated.  Counsel expressed no objection on behalf of Respondent.

6. Pursuant to Commission Rule 1500, the party who is the proponent of an order from the Commission bears the burden of going forward.  4 Code of Colorado Regulations 723-1-1500.  In this docket, Complainant is the party with that burden.  

7. Complainant is unwilling to sustain the burden of going forward and requests that the matter be dropped.  It is appropriate to construe these actions as a motion to dismiss.  As noted, counsel for Respondent did not object to Complainant’s filing being treated as a motion to dismiss.

8. Based on Complainant’s desire to drop his claims against Respondent and Respondent’s lack of objection, the ALJ finds good cause to dismiss this docket.

9. Complainant does not make clear in his filing whether he seeks a dismissal with prejudice, or without.
  If warranted, a permanent resolution is preferable over a temporary one.  Accordingly, the ALJ will dismiss this docket with prejudice unless one of the parties makes a filing within ten days of the effective date of this Order demonstrating good cause why a dismissal without prejudice should be entered instead.  

10. After the expiration of the ten-day filing period, the ALJ will enter a subsequent order setting forth the final disposition on the dismissal issue and closing this docket.

11. The hearing set for May 4, 2010, will be vacated.  Given the likelihood that the Complaint will be dismissed and the docket closed, no new hearing date will be scheduled.

II. ORDER

A. It Is Ordered That:

1. The hearing scheduled in this matter for May 4, 2010, is vacated.

2. The Complaint is dismissed with prejudice, unless either party makes a filing within ten days of the effective date of this Order demonstrating good cause for a dismissal without prejudice.

3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
_____________________________

Administrative Law Judge
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�  The Complaint was initially assigned Case No. 93788 by the Commission.


�  A dismissal with prejudice means that no future claim or complaint could be raised regarding the same facts and issues set forth in the current Complaint.  Those matters would be resolved once and for all.
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