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I. STATEMENT  

1. On October 30, 2009, Alliance Transportation, Inc. (Applicant), filed a Verified Application to Extend Current Authority (Application).  That filing commenced this docket.  

2. On November 9, 2009, the Commission issued its Notice of Applications Filed in this proceeding (notice given at 2); established an intervention period; and established a procedural schedule.  Decision No. R09-1425-I vacated that procedural schedule.  

3. The following entities timely intervened in opposition to the Application:  Colorado Cab Company, LLC, doing business as Denver Yellow Cab (Colorado Cab) and MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi (Metro Taxi).  Each is represented by counsel.  

4. Colorado Cab and Metro Taxi, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

5. By Minute Order, the Commission deemed the Application complete as of December 16, 2009.  Pursuant to § 40-6-109.5, C.R.S., absent an enlargement of time by the Commission
 or Applicant’s waiver of the statutory provision, a Commission decision on the Application should issue on or before 210 days from that date (i.e., July 10, 2010).  

6. By Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

7. By Decision No. R09-1425-I, the ALJ permitted Applicant to proceed in this matter without legal counsel.  

8. Following a prehearing conference, the ALJ established a procedural schedule that included, as pertinent here, the following dates:  (a) Applicant to file, on or before March 5, 2010, its list of witnesses and copies of the exhibits it will offer in its direct case; (b) each Intervenor to file, on or before March 19, 2010, its list of witnesses and copies of the exhibits it will offer in its case; and (c) an evidentiary hearing to be held on March 30, 2010.  

9. Decision No. C10-0165-I also established the content of the list of witnesses each party was to file:  

For each witness (except a witness offered in rebuttal), the following information must be provided:  (a) the witness’s name; (b) the witness’s address; (c) the witness’s business or daytime telephone number; and (d) a brief statement of the subject matter areas about which the witness is expected to testify.  This information is to be provided on the list of witnesses to be filed in accordance with the procedural schedule established in this Order.  

Id. at ¶ 15 (emphasis in original); see also id. at Ordering Paragraph No. 6 (“Parties shall make the filings and shall abide by the service and filing requirements established in this Order.”).  

10. Review the Commission’s file in this matter revealed that Applicant did not file its list of witnesses in accordance with the procedural schedule.  

11. On March 5, 2010, Applicant filed copies of the exhibits that it intends to offer at hearing.  Review the Commission’s file in this matter revealed that no certificate of service accompanied that filing.  Intervenors state that, as of March 19, 2010, Applicant did not serve them with copies of the documents that Applicant filed on March 5, 2010.  Motion in Limine and Motion to Dismiss Application (Motion) at ¶ 1.  Intervenors nonetheless are able to provide a description of the filed documents.  Id. at ¶ 4.  

12. On March 19, 2010, pursuant to the procedural schedule, Colorado Cab filed its List of Witnesses and Summary of Testimony and Copies of Exhibits (Colorado Cab List of Witnesses).  This filing is incomplete and does not comport with the requirements of Decision No. C10-0165-I as it neither identifies the “up to 3 drivers and/or dispatchers” who are expected to testify (Colorado Cab List of Witnesses at 2) nor provides a summary of the anticipated testimony of each.  

13. With its intervention on December 9, 2009, Metro Taxi filed its Preliminary List of Witnesses and Exhibits (Metro Taxi Preliminary List).  On March 19, 2010, Metro Taxi filed its First Supplement to Witness and Exhibit List.  This filing states, at ¶ 2, that Metro Taxi may call “[a]ll or any of the Metro Taxi drivers listed on Exhibit C as attached.”  The referenced exhibit contains the names of 350 drivers.  The identification of 350 potential witnesses places an unreasonable burden on the other parties because they are not provided with meaningful information about the individuals that Metro Taxi expects to call as witnesses.  In addition, neither the Metro Taxi Preliminary List nor the supplement includes a copy of each exhibit that Metro Taxi expects to offer at the hearing (for example, the equipment list referenced in the Metro Taxi Preliminary List at 7 is not provided).  

14. On March 19, 2010, Colorado Cab filed, in one document, a Motion in Limine and Motion to Dismiss Application (Motion).  On March 23, 2010, Metro Taxi joined in the Motion.  

15. The Motion requests an order that prohibits Applicant from offering any witness testimony in this proceeding.  According to Intervenors,  

Applicant has failed to endorse any witnesses whatsoever to appear at hearing or otherwise to provide any reasonable indication of which witnesses Applicant intends to call to testify or the nature of the testimony in summary form as required by Decision No. R10-0165-I.  

Motion at ¶ 4.  Intervenors argue that Applicant’s failure to comply with the cited Order and Applicant’s failure to serve on them the documents filed on March 4, 2010 has “adversely affected and materially prejudiced” Intervenors by “preclud[ing them from] effectively preparing” their cases.  Motion at ¶ 5.  This harm warrants, according to Intervenors, issuance of an order preventing Applicant from presenting witnesses.  

16. Intervenors also request an order dismissing the Application.  This request has two bases:  (a) Applicant has failed to comply with the Commission rules on service of filed documents and with Decision No. C10-0165-I; and (b) without witnesses, Applicant cannot meet its burden of proof in this proceeding.  The second basis assumes the motion in limine is granted.  

17. On April 5, 2010, Applicant filed, and served on Intervenors, its List of Witnesses and Summary of Testimony (Applicant’s List of Witnesses).  The two-page filing contains this statement:  “Other witnesses whose statements are attached will testify with respect to the content of the statements.”  No attachments were appended to the Applicant’s List of Witnesses that was filed with the Commission.  The ALJ cannot determine whether the referenced attachments were served on Intervenors.  

18. For the reasons stated in Decision No. R10-0275-I, the ALJ vacated the evidentiary hearing scheduled for March 30, 2010.  At present, there is no hearing scheduled in this proceeding.  

19. The ALJ has considered the Motion; has read the witness lists filed by Applicant, by Colorado Cab, and by Metro Taxi; and has considered the harm alleged by Intervenors.  There is no hearing scheduled at this time, and the ALJ has weighed the asserted harm in view of that fact.  

20. In view of the totality of the circumstances, the ALJ will deny the Motion.  The alleged harm was mitigated substantially by Applicant’s late-filed Witness List and will be mitigated further when, in accordance with this Order and on or before May 14, 2010, Applicant (a) serves on each intervenor copies of the documents filed on March 5, 2010; and (b) supplements its April 5, 2010 filing by filing with the Commission, and serving on each intervenor, the witness statements referenced in the April 5, 2010 filing.  In addition, motions to dismiss are drastic remedies that are disfavored, particularly when, as is the case here, the motion is based on procedural issues that are capable of remedy.  Finally and importantly, there is no hearing scheduled.  Thus, any harm to the Intervenors’ ability to prepare for hearing can be alleviated by Applicant’s complying with this Order and by the scheduling of the hearing date.  

21. Applicant is advised that, and is on notice that, its failure to comply with the filing and service requirements of this Order may result in dismissal of the Application.  

22. As discussed above, Applicant, Colorado Cab, and Metro Taxi each failed to comply with the requirements of Decision No. R10-0275-I.  No party identified all of its witnesses, provided a summary of each witness’s expected testimony, and provided copies of all exhibits expected to be offered.  

23. The Parties are advised that, and are on notice that, no witness will be permitted to testify (except in rebuttal) unless the witness is identified by name on a witness list and the content of the witness identification complies with the requirements of Decision No. R10-0165-I.  Providing the names of 350 drivers does not meet the requirements of this paragraph.  If a party expects to offer one or more drivers as witnesses, then the drivers who are expected to testify must be identified specifically.  
24. The Parties are advised that, and are on notice that, no exhibit will be admitted into evidence (except in rebuttal) unless, at least two weeks in advance of the hearing, a copy of the exhibit has been filed with the Commission and served on the Parties.  

25. At the prehearing conference, the Parties represented that the hearing would take one day to complete.  For purposes of this Order, the ALJ assumes that the hearing will take one day to complete.  

26. To schedule the evidentiary hearing in this proceeding, Applicant will be ordered to contact Intervenors to discuss dates that are agreeable to all Parties.  Applicant will be ordered to make a filing, on or before May 21, 2010, that contains three proposed hearing dates that are agreeable to all Parties.  If possible, the proposed dates should be in the month of June, 2010.  If possible, the ALJ will select one of the proposed dates.  

27. If the Parties are unable to agree upon three dates, Applicant will be ordered to make a filing, on or before May 21, 2010, that informs the ALJ that the Parties were unable to reach agreement and that contains three dates on which Applicant is available for hearing.  

28. If the Parties believe that the hearing will take more than one day to complete, then each of the three proposed hearing dates for a multi-day hearing should include consecutive hearing days if possible.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion in Limine and Motion to Dismiss Application is denied.  

2. On or before May 14, 2010, Alliance Transportation, Inc., (a) shall serve on each intervenor copies of the documents filed by Alliance Transportation, Inc., on March 5, 2010; and (b) shall supplement its April 5, 2010 filing by filing with the Commission, and serving on each intervenor, the witness statements referenced in the April 5, 2010 filing, as quoted above.  

3. On or before May 21, 2010, Alliance Transportation, Inc., shall make a filing that contains three proposed hearing dates that are agreeable to all Parties and that complies with either ¶ 26 or ¶ 28, above.  In the event there is no agreement with respect to proposed hearing dates, Alliance Transportation, Inc., shall make a filing that complies with ¶ 27, above.  

4. The Parties shall be held to the advisements contained in this Order and in Order previously entered in this docket.  

5. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
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Administrative Law Judge
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�  Section 40-6-109.5(4), C.R.S., allows an additional 90 days upon a finding of extraordinary conditions.  
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