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IN THE MATTER OF THE APPLICATION OF TRI-STATE GENERATION AND TRANSMISSION ASSOCIATION, INC., (a) FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY FOR THE SAN LUIS VALLEY-CALUMET-COMANCHE TRANSMISSION PROJECT, (b) for specific findings with 
respect to emf and noise, and (c) for approval of ownership 
interest transfer as needed when project is completed.  

DOCKET NO. 09A-325E  

IN THE MATTER OF THE APPLICATION OF public service company of colorado (a) FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY FOR THE SAN LUIS VALLEY to CALUMET to COMANCHE TRANSMISSION PROJECT, (b) for specific findings with respect to emf and noise, and (c) for approval of ownership interest transfer as needed when project is completed.  
interim order of 
ADMINISTRATIVE law Judge 
mana l. jennings-fader 
denying as moot the motion 
to compel depositions  
Mailed Date:  April 29, 2010  
I. STATEMENT  
1. On May 14, 2009, Tri-State Generation and Transmission Association, Inc. (Tri-State), filed an Application for a Certificate of Public Convenience and Necessity (CPCN) for its San Luis Valley-Calumet-Comanche transmission project (Project); findings with respect to electromagnetic fields (EMFs) and noise levels associated with the Project; and approval of ownership interest transfer as needed when the Project is completed (Tri-State Application).  That filing commenced Docket No. 09A-324E (Tri-State Docket).  

2. On May 14, 2009, Public Service Company of Colorado (Public Service or PSCo) filed an Application for a CPCN for the Project; findings with respect to EMF and noise levels associated with the Project; and approval of ownership interest transfer as needed when the Project is completed (PSCo Application).  That filing commenced Docket No. 09A-325E (PSCo Docket).  

3. The Commission referred the PSCo Docket and the Tri-State Docket to an Administrative Law Judge (ALJ), and the ALJ consolidated the dockets.  The Commission has determined that it will issue an Initial Commission Decision in this consolidated proceeding.  

4. The following intervened of right or were granted leave to intervene:  Bar Nothing Ranches, LLC; Blue Diamond Ventures/FreedomWorks Joint Venture; Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC (Trinchera Ranch); Colorado Office of Consumer Counsel; Colorado Open Lands, Inc.; Colorado Springs Utilities; Governor’s Energy Office; Interwest Energy Alliance; La Veta, LLC and Ranchview Investments, LLC; Majors Ranch Property Owners Associations, Inc.; Oxy USA, Inc.; Pole Canyon Transmission, Inc.; Staff of the Commission; Anthony Velarde; Ron Velarde; and Western Resource Advocates.
  

5. The procedural history of this proceeding is detailed in earlier orders.  

6. On March 25, 2010, Trinchera Ranch filed a Motion to Compel Depositions of Public Service Employees Karen Hyde and Roy Palmer (Motion).  The Motion seeks to take the depositions in order to investigate “whether the subject matter of the ex parte communications on April 14, 2009 and January 12, 2010 relates to this docket[.]”  Motion at 6.  Trinchera Ranch seeks the discovery “[b]ecause ex parte meetings raise substantial due process concerns[.]”  Motion at 5.  The Motion was filed after the conclusion of the initial evidentiary hearing in February, 2010 and the initial briefing in this proceeding.
  

7. On April 7, 2010, Public Service filed its Response to the Motion.  Public Service opposes the Motion.  

The Motion is a continuation of Trinchera Ranch’s attempts to have this proceeding dismissed based on meetings between Public Service employees and Commissioners.  The Commission denied Trinchera Ranch’s Motion to Dismiss in Decision No. C10-0125 (mailed February 10, 2010).  

On April 19, 2010, the Commission issued Decision No. C10-0368.  In that Order, the Commission denied Trinchera Ranch’s Request for Rehearing, Reargument, or Reconsideration of Decision No. C10-0125.  

As pertinent here, the Commission determined that the April 14, 2009 meetings “between representatives of Public Service and each of the Commissioners were specifically authorized by law.”  Decision No. C10-0368 at ¶ 7.  The Commission also found that  

the April 14, 2009 meetings between Public Service and each of the Commissioners were not ex parte communications prohibited by § 40-6-122, C.R.S., since they did not relate to any pending adjudicatory proceeding before the Commission.  The applications for CPCN were not pending on April 14, 2009.  In addition, we reaffirm that the purpose of these meetings was not to discuss the CPCN applications and that any reference to the matters at issue in this docket was tangential, at most.  

Decision No. C10-0368 at ¶ 12.  This is the law of the case on this issue and moots the request to take the depositions of Ms. Hyde and Mr. Palmer with respect to the April 14, 2009 meeting.  

8. Trinchera Ranch also seeks to take the depositions in order to investigate the January 12, 2010 meeting between PSCo employees and Commissioner Baker.  Section 24-4-105(3), C.R.S. (Rule of Necessity), as discussed in Decision No. C10-0368 at ¶¶ 14-18, is relevant to this aspect of the Motion.  After finding that the April 14, 2009 meetings did not constitute prohibited ex parte communications, the Commission determined that the  

Rule of Necessity requires that the two remaining Commissioners stay on this case even if they agreed with the merits of the arguments made by Trinchera Ranch (which is not the case).  Section 40-2-101, C.R.S., provides that the Commission shall consist of three members and that a majority of the Commission, or two Commissioners, shall constitute a quorum.  Thus, after the disqualification of Commissioner Tarpey, a disqualification of either Chairman Binz or Commissioner Baker would destroy the quorum.  

Id. at ¶ 17 (emphasis in original).  This is the law of the case on this issue; renders any deposition as to the content of the meeting pointless; and, thus, moots the request to take the depositions of Ms. Hyde and Mr. Palmer with respect to the January 12, 2010 meeting.  

9. For these reasons, the ALJ will deny the Motion as moot.  

II. ORDER  

A. It Is Ordered That:  
1. The Motion to Compel Depositions of Public Service Employees Karen Hyde and Roy Palmer is denied as moot.  

2. This Order is effective immediately.  
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�  Collectively, these are the Intervenors.  Public Service and Tri-State, collectively, are the Applicants.  Applicants and Intervenors, collectively, are the Parties.  


�  By Decision No. R10-0329-I, the ALJ reopened the evidentiary record in this matter for the limited purpose of receiving evidence on the impact, if any, of the 2010 amendments to § 40-2-124, C.R.S., on the need for the proposed Project.  
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