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I. STATEMENT

1. On February 16, 2010, Crested Butte Shuttle Company, LLC, doing business as Dolly’s Mountain Shuttle (Petitioner) filed a petition for an order of the Commission authorizing a waiver of Rule 6305, 4 Code of Colorado Regulations (CCR) 723-6 (Petition).
 

2. On March 1, 2010, the Commission mailed notice of the petition to interested parties as follows:


For an order of the Commission authorizing a waiver of Rule 6305(b) (Age of Motor Vehicles) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.  The waiver request pertains to the following vehicle:  1996 Dodge Ram 3500 van, VIN 2B5WB3577TK107622.  The vehicle is to be operated under Luxury Limousine registration No. LL-01614.  The waiver is requested for a period from February 10, 2010, through April 15, 2018.

3. On March 8, 2010, AEX, Inc., doing business as Alpine Express (AEX) timely filed its intervention by right and entry of appearance.  AEX is the sole intervenor.

4. During a prehearing conference conducted on April 5, 2010, the parties informed the undersigned administrative law judge (ALJ) that they had reached a tentative agreement whereby AEX would drop its objection to the Petition and Petitioner would agree to limit the scope of the petition to a date certain in 2011.  

5. Pursuant to instructions set forth in Decision No. R10-0323-I, the parties reduced the terms of their agreement to writing and submitted them to the Commission on April 16, 2010 (Settlement Agreement).  The Settlement Agreement states that the parties “request this settlement be accepted by the Colorado Public Utilities Commission.”  Therefore the submittal of the Settlement Agreement to the Commission will be deemed a motion to approve settlement.

6. The Settlement Agreement confirms that the proposed waiver applies to a 1996 Dodge Ram 3500 van, VIN 2B5WB3577TK107622, to be operated under Luxury Limousine Registration No. LL-01614.

7. The Settlement Agreement modifies the period of time pertaining to the waiver set forth in the Petition and reflected in the Commission notice.  Pursuant to the Settlement Agreement, the waiver will apply to the period February 10, 2010, through April 15, 2011.

8. According to the terms of the Settlement Agreement, AEX conditionally withdraws its intervention conditioned on the express approval of the modification to the waiver Petition as set forth in Paragraph 7 above.

9. The parties state that approval of the waiver as modified by the Settlement Agreement is in the public interest because it allows luxury limousine service to be provided by Petitioner without interruption while providing a reasonable amount of time for Petitioner to achieve compliance with Commission Rules regarding age of vehicles.

10. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

II. findings and conclusions

11. Commission Rule 6305(b) defines the age limit for vehicles used by exempt carriers as luxury limousines.  As applicable to the type of vehicle at issue here, the Rule prescribes a maximum age of ten model years measured from July 1 of each year.  Accordingly, as of July 1, 2010, no vehicle older than the 2000 model year may be employed as a luxury limousine unless it falls under one of two exceptions (not applicable here) or the age limit has been waived.

12. Petitioner seeks a waiver to use a 1996 model year Dodge Ram van as a luxury limousine.

13. Petitioner uses the subject van pursuant to its call-and-demand limousine authority (Certificate No. 55733S) which is active only between June 1, and October 31, of each year.  If Petitioner is unable to use the vehicle pursuant to its luxury limousine registration, the van would sit idle for more than half of the year (i.e., November through May).  This represents a cognizable hardship for Petitioner.

14. Pursuant to Commission Rule 1003, the Commission may grant waivers or variances from tariffs, Commission rules, and substantive requirements contained in Commission decisions and orders for good cause shown.  In making a determination, the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.  Id.
15. It is a long held principle that a proposed restrictive amendment to an application for a certificate of public convenience and necessity to operate as a carrier by motor vehicle for hire must be restrictive in nature, clear and understandable, and administratively enforceable.  The proposed restriction and authority must be unambiguous and must be contained entirely within the authority granted.  

16. Here, the restriction proposed by Petitioner and AEX applies to a Petition for waiver of a certain Commission rule rather than to an application for authority.  As a result, the standards articulated above in Paragraph No. 15 are not directly applicable.  Nonetheless, the undersigned ALJ finds that the proposed restrictions to the Petition contained in the Settlement Agreement should be evaluated consistent with these standards.

17. As originally framed in the Petition, the proposed waiver covered a period of more than eight years.  A waiver of such duration would have to be supported by an extraordinary showing of hardship or inequity wrought by compliance with the Commission’s rules.  The Petition did not establish such facts.  As modified by the Settlement Agreement, however, the proposed waiver will terminate on April 15, 2011, less than one year from the date of this Decision.  

18. This magnitude of this modification is significant and allays concerns that granting the proposed waiver would practically nullify an important provision of the Commission rules governing operation of luxury limousines.  The limited waiver period set forth in the Settlement Agreement effectively balances the needs of Petitioner to be able to operate in the short term until such time as it can attain compliance with Commission Rule 6305(b), with the interests of the intervenor and the Commission in seeing the exempt carrier rules fairly and consistently implemented. 

19. The terms of the proposed waiver, incorporating the restrictions contained in the Settlement Agreement, are reasonable, understandable, and administratively enforceable.     

20. The terms of the Settlement Agreement further provide that upon express approval of the terms of the Settlement Agreement as described above, AEX will withdraw its objection to the Petition, as well as its intervention.  Therefore, the undersigned ALJ will dismiss the intervention of AEX.

21. Since the Petition as amended is now unopposed, the matter will be considered pursuant to the Commission’s modified procedure, § 40-6-109(5), C.R.S., and the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-1403.  

22. As amended, Petitioner seeks an order from the Commission authorizing a waiver of Commission Rule 6305(b) (Age of Motor Vehicles) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.  The waiver request for Rule 6305(b) pertains to the following vehicle:  1996 Dodge Ram 3500 van, VIN 2B5WB3577TK107622 and is requested from February 10, 2010, through April 15, 2011.

23. In addition to the Petition, Petitioner included an invoice from Race Automotive and Aircraft Repair in Gunnison, Colorado which indicates that the vehicle passed a road worthiness inspection “as per all DOT requirements and regulations” in October, 2009. 

24. As a result, it is found that good cause exists to grant the Petition for Waiver of Commission Rule 4 CCR 723-6-6305(b) for the limited period described in the Settlement Agreement.

25. All parties to this docket are signatories to the Settlement Agreement.  Therefore no party will be prejudiced by approval of the Petition.  Response time to the filing of the Settlement Agreement, deemed a motion to approve settlement, will be waived.

26. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Petition of Crested Butte Shuttle Company, LLC, doing business as Dolly’s Mountain Shuttle (Petitioner), as modified by the Settlement Agreement between Petitioner and Intervenor AEX, Inc., doing business as Alpine Express (AEX) filed with the Commission on April 16, 2010, is granted. 

2. Response time to the motion to approve settlement is waived.

3. The intervention of AEX is dismissed.

4. Commission Rule 4 Code of Colorado Regulations (CCR) 723-6-6305(b) – Age of Motor Vehicle is waived as to the 1996 Dodge Ram 3500 van, VIN 2B5WB3577TK107622 operated by Petitioner for the period from February 10, 2010 through April 15, 2011.

5. Petitioner shall keep a copy of this Decision in the subject vehicle identified in the Petition at all times and shall make such copy available immediately upon request by any Commission enforcement official.

6. Notwithstanding the waiver of Commission Rule 6305(b) as it pertains to the subject 1996 Dodge Ram van, Petitioner is responsible for ensuring that the vehicle complies with all Commission rules governing the operation of the vehicle as a luxury limousine or call-and-demand limousine. 

7. The docket is now closed

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

9. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.


10.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge
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� As used herein, “Commission Rule” refers to 4 CCR 723, unless otherwise indicated.
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