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QWEST COMMUNICATIONS COMPANY, LLC,

 
COMPLAINANT,

V.

MCIMETRO ACCESS TRANSMISSION SERVICES, LLC, XO COMMUNICATIONS SERVICES, INC., TIME WARNER TELECOM OF COLORADO, L.L.C., GRANITE TELECOMMUNICATIONS, INC., ESCHELON TELECOM, INC., ARIZONA DIALTONE, INC., ACN COMMUNICATIONS SERVICES, BULLSEYE TELECOM, INC., COMTEL TELECOM ASSETS, LP, ERNEST COMMUNICATIONS, INC., LEVEL 3 COMMUNICATIONS, LLC AND LIBERTY BELL TELECOM, LLC, AND JOHN DOES 1-50 (CLECS WHOSE TRUE NAMES ARE UNKNOWN),

 
RESPONDENTS.
interim order of
administrative law judge
G. Harris Adams 
denying motion to compel
Mailed Date:  April 20, 2010
I. STATEMENT

1. Qwest Communications Corporation (Qwest or QCC) filed its Complaint in this matter on or about June 20, 2008.  

2. On February 1, 2010, Qwest Communications Company, LLC’s Motion to Compel Discovery and Request for Shortened Response Time was filed.  Qwest seeks to compel further responses to discovery propounded on January 15, 2010.

3. On February 11, 2010, the Opposition of ACN Communications Services, Inc., Bullseye Telecom, Inc.; Granite Telecommunications, Inc.; Liberty Bell Telcom, LLC; and tw telecom of colorado, llc, (Joint CLECs) to Motion of Qwest Communications Company, LLC to Compel Discovery was filed.  Joint CLECs object to the discovery propounded arguing the discovery is untimely pursuant to the procedural schedule established in this case.

4. The objection to the QCC Data Requests made by all of the Respondents is that discovery rights have expired and that discovery is no longer permitted in this docket. Rule 1405, 4 Code of Colorado Regulations 723-1 does not include an automatic discovery cut-off.  Thus, it is a matter commonly addressed upon request of a party during a prehearing conference or otherwise.  In absence of a limit being imposed, there is not one per Commission rule.

5. The procedural schedule in this proceeding, initially and as subsequently amended, imposes no explicit deadline for the issuance of discovery.  No discovery limit was requested by any party.

6. This proceeding has also taken some unique procedural twists, particularly and most recently, to allow for consideration of motions for summary judgment.

7. By Decision No. R09-0508-I, a procedural schedule was adopted to govern this proceeding, without objection, that specifically included a dispositive motion deadline and scheduled a hearing commencing on December 7, 2009.  While no discovery cutoff was established, it was implicit that discovery would be complete well before the subject discovery was propounded.
8. By Decision No. R09-1264-I, commencement of hearing was rescheduled from December 7, 2009 to December 8, 2009.

9. Long after adoption of the procedural schedule, and within two weeks of the commencement of hearing, QCC realized that the procedural schedule required responses to dispositive motions to be filed the day before commencement of hearing.  Based thereupon, the hearing was rescheduled without objection for QCC’s benefit to permit adequate and complete responses to the summary judgment motions.  

10. By Decision No. R10-0150-I (February 22, 2010), the scheduled hearing was further delayed to preserve resources of all parties concerned and allow consideration of all pending motions for summary judgment.  
11. This matter has been pending approximately 22 months and the hearing in the matter should have been complete.  The procedural schedule originally adopted was agreed to by all parties.  It would have been complete in 2009, but for the accommodation of QCC.  The schedule was modified for a reasonable and necessary delay to address dispositive motions.    

12. Although understandable that additional time was requested by QCC to respond to dispositive motions, it should not now be allowed to take advantage of the procedural posture that came about for its benefit.  Notably, the original procedural schedule did not contemplate the conduct of discovery regarding dispositive motions.  To allow substantial additional discovery at this point would be unjust and potentially cause further delay.  The matter is ready for hearing and will be scheduled by separate order.
13. The objection to the timeliness of Qwest’s discovery will be sustained.

II. ORDER

A. It Is Ordered That:

1. Qwest Communications Company, LLC’s (QCC) Motion Shortened Response Time filed February 1, 2010, is denied as moot.

2. Qwest Communications Company, LLC’s Motion to Compel Discovery filed February 1, 2010, is denied.  

3. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                      Administrative Law Judge
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